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need for a swift remedy, and stated that, since this has been treated as a policy
issue, Congress should set guidelines based on its authority to delineate pol-
icy.'" Repeating a statement made in his July, 2006, testimony, the Commis-
sioner made the FTC’s support of legislation very clear, stating, “[a] law must
be broad enough to prevent evasion or other anticompetitive practices that
could render the legislation ineffective, but it should avoid unwarranted deter-
rence to settlement of suits.”'*®

In the past five years, almost half of the country’s most-prescribed phar-
maceuticals have faced generic competition for the first time.'* By 2012,
twenty blockbuster drugs will face patent expiration or will lose market exclu-
sivity.”®® The implications for pharmaceutical company profits, and consumer
savings, are staggering. Congress must address this issue now, before more
patent settlement agreements are reached and challenged, and subsequently tied
up in years of endless litigation.

B. Congress’ Options: Codification, Legislation, and Limitation

Given the clear call for congressional intervention, it is likely that Con-
gress will respond in the upcoming legislative sessions. Hearings on the sub-
ject have already begun, leaving only the question of what action Congress
might take. '

Congress’ first option, of course, is to do nothing—to simply ignore the
debate and allow the courts to continue to adjudicate challenges to settlement
agreements as they have been doing. This is the option suggested by the phar-
maceutical industry. In his January, 2007, congressional testimony, Tauzin
suggested that a legislative remedy would be inappropriate and that “enforce-
ment agencies and courts should continue to evaluate patent settlements on a
case-by-case basis.”"”' Tauzin argued that courts are in the best position to de-
cide issues of harm to consumers, and that FTC challenges to anticompetitive
settlements keep the industry from abusing the settlement option.'*> However,
Congress has shown no intention of leaving this issue to the courts. The Medi-
care Act and recent hearings on the subject both suggest that this is an area of
continuing concern for Congress, and indicate that Congress will not likely
choose to remain silent on the issue.

Another option available to Congress is to limit patent settlement agree-
ments, making them valid in only certain, narrow situations. However, the cur-
rent limitations imposed by the courts—that the infringement claim be “neither

147. Id.

148. [d.; see also 2006 Hearings, supra note 124, at 20 (statement of Jon Leibowitz,
Comm’r, Fed. Trade Comm’n).

149. Jaeger, supra note 2, at 13.

150. Id.

151. 2007 Hearings, supra note 104 (statement of Billy Tauzin, CEO, PhRMA).

152. Id.
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a sham nor otherwise baseless™ > and that the settlement does not “[constrain]

competition beyond the scope of the patent”**—are already sufficiently narrow
to allow settlements only when the protection provided by patent law is not be-
ing contravened. It is likely that any further limitations would effectively pro-
hibit settlement agreements.

Congress could also choose to codify the courts’ decisions, in order to
avoid FTC challenges and the years of litigation they create, accepting the
courts’ arguments that such agreements do not constitute antitrust violations. If
Congress chooses this option, it is anticipated that the current limitations would
be codified, creating a legislative requirement that settlement be valid only as
long as the infringement claim is not a sham and the settlement does not defer
market entry past the expiration of the patent. This choice could also include
the FTC’s suggestion of clarification for the 180-day exclusionary period in
order to prevent further bottleneck problems.

Finally, Congress could choose to ban patent settlement agreements alto-
gether. In fact, this option has already been given some congressional consid-
eration. In January, 2007, Senator Herb Kohl (D-WI) introduced the Preserve
Access to Affordable Generics Act.'”® The Act prohibits any agreements be-
tween brand name manufacturers and generic manufacturers when, “(A) an
ANDA filer receives anything of value; and (B) the ANDA filer agrees not to
research, develop, manufacture, market, or sell the ANDA product for any pe-
riod of time.”**® In essence, the bill would prohibit all settlements in which a
generic manufacturer receives compensation in return for a delay in market en-
try. The bill is still in committee and is unlikely to come to a vote in the near
future; however, it has gained support at least from the FTC. In his January,
2007, testimony Commissioner Leibowitz specifically supported the bill, stat-
ing, “The Commission strongly supports the intent behind the bipartisan legis-
lation introduced by Senators Kohl, Leahy, Grassley, and Schumer.”"’

The FTC is not alone in its support of such a bright-line rule. Merril
Hirsh, partner in a large Washington, D.C. law firm which represents clients on
both sides of the issue, testified before Congress that a bright-line rule “is the
simplest, most efficient and fairest solution to the patent lawsuit issue.”'*®
Hirsh argued that such a rule is the only way to promote the purpose of the

153. Joblove v. Barr Labs, Inc. (In re Tamoxifen Citrate Antitrust Litig.), 466 F.3d 187,
208 (2d Cir. 2006) cert. denied, 127 S. Ct. 3001 (2007).

154. In re Ciprofloxacin Hydrocloride Antitrust Litig., 363 F. Supp. 2d 514, 540
(E.D.N.Y. 2005).

155. Preserve Access to Affordable Generics Act, S. 316, 110th Cong. (2007) (co-
sponsored by Senators Brown (D-OH), Durbin (D-IL), Feingold (D-WTI), Grassley (R-IA), John-
son (D-SD), Kennedy (D-MA), Leahy (D-VT), Obama (D-IL) and Schumer (D-NY)). An ear-
lier version of the bill, introduced to the 109th Congress, died in committee. Preserve Accessto
Affordable Generics Act, S. 3582, 109th Cong. (2006).

156. S.316.

157. 2007 Hearings, supra note 104 (prepared statement of Jon Leibowitz, Comm’r, Fed.
Trade Comm’n).

158. Id. (statement of Merril Hirsch, partner, Ross, Dixon & Bell, LLP).
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Hatch-Waxman Act. She argued that without reverse payments on the table,
generic companies will challenge patents only when they genuinely believe they
will be successful, giving both companies incentive to settle at arms-length."”’
A bar against reverse payments, she argued, will encourage efficient litigation,
by decreasing the incentive of generic companies to challenge all pioneer pat-
ents.'® Finally, Hirsch argues that reverse payments are anticompetitive be-
cause they may be used by brand name pharmaceutical companies to delay all
generic entry, not just the first or second competitors.'®'

Even some outside the judicial and legislative system support a bright-line
rule against patent settlement agreements which include reverse payments. A
recent New York Times editorial on the subject called for a “bright-line prohibi-
tion against making any payments to delay introduction of a generic drug.”'®
The editorial suggested that the industry needs a clear standard that would al-
low consumers to benefit from generic competition.'®’

A bright-line rule, however, is opposed by both the courts and the phar-
maceutical industry. The courts suggest that such a rule would contravene both
patent law and the right of parties to settle litigation outside of the courtroom.
As the Second Circuit stated, “such a requirement would be contrary to well-
established principles of law. . . . It is too late in the journey for us to alter
course.”'® Tauzin spoke out against such a prohibition as well, stating, “that
kind of rule is overbroad and would chill all settlements—even those that allow
generic entry before patent expiration or contain other provisions that facilitate
the availability of products to help patients live longer, healthier lives.”'®®

C. The Right Choice: Codification, with Limits

Given the policy implications, as well as the implications for consumer
costs, Congress must provide the industry, and the FTC, with an answer to this
issue. Congress should choose to codify the courts’ position, effectively pro-
hibiting FTC intervention in any future settlements of this kind. As mentioned
above, this codification would allow brand name and generic pharmaceutical
manufacturers to enter into patent settlements agreements as long as (1) the in-
fringement claim is “neither a sham nor otherwise baseless”'% and (2) the set-
tlement does not “[constrain] competition beyond the scope of the patent.”'®’

159. Id.

160. Id.

161. Id.

162. Editorial, Return of the Drug Company Payoffs, N.Y. TIMES, Jan. 24, 2007, at A20.

163. Id.

164. Joblove v. Barr Labs, Inc. (/n re Tamoxifen Citrate Antitrust Litig.), 466 F.3d 187,
212 (2d Cir. 2006) cert. denied, 127 S. Ct. 3001 (2007).

165. 2007 Hearings, supra note 104 (statement of Billy Tauzin, CEO, PhARMA).

166. Joblove, 466 F.3d at 208.

167. In re Ciprofloxacin Hydrocloride Antitrust Litig., 363 F. Supp. 2d 514, 540
(E.D.N.Y. 2005).
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As the courts have found, when these two criteria are satisfied, patent settle-
ment agreements do not violate antitrust laws and should be valid.

First, limiting or prohibiting settlement agreements contradicts the basic
legal theories that settlement is to be encouraged and that businesses are to have
the ability to contract when there are no anticompetitive effects. As the courts
have suggested, encouraging settlement is a tenet of the American legal system.

The right to settle should not be precluded because a pharmaceutical patent
exists. Indeed, owners of non-pharmaceutical patents still enjoy this right.

Further, patents themselves are anticompetitive, giving the holder a legal
monopoly for a certain period of time. If pharmaceutical companies are
awarded patents, they should be allowed the opportunity to protect those pat-
ents until expiration, or until the patent is found to be invalid. Only when the
patent expires or is found invalid is the monopoly no longer legal. It is only at
this point that anticompetitive effects are felt if generic companies continue to
avoid market entry. Brand name and generic pharmaceutical companies should
therefore be free to contract together until this point is reached.

Second, prohibition or further limitation of settlement agreements may
cause a chilling effect on pharmaceutical innovation. While the benefits of ge-
neric drugs to consumers are not debated, a loss of innovation would be devas-
tating to the American health care system. Costs of patent litigation and
inability to protect patents through settlement may cause pharmaceutical com-
panies to spend less on research and development, thereby decreasing the num-
ber of new drugs introduced to the market each year. If companies are denied
opportunities to protect their innovation, they will have little incentive to en-
gage in innovative activities. A decrease in innovation would likely result in
the introduction of fewer pioneer drugs and, by implication, fewer and more
costly generic drugs. Ultimately, consumers would be harmed by a decrease of
innovative drugs, as many diseases and health issues may go un-researched and
untreated.

In addition to threatening innovation, prohibiting patent settlement agree-
ments may also delay the entry of some generic drugs past the point of delay
agreed to by settlement. As suggested by the Barr examples, settlements occa-
sionally invite generic drugs to the market even in situations where the pioneer
drug is found to be valid by the courts. In addition, the Schering case demon-
strates that some generic drugs will be given access to early market entry
through settlement. Settlements often provide generic companies with licenses
to market drugs to which they would not have had access otherwise. Thus,
prohibiting settlements could remove these opportunities for generic manufac-
turers, thereby denying consumers access to cheaper versions of these drugs.

Third, prohibiting settlement could lead to further costs to consumers.
The FTC’s consumer-based arguments fail to consider the extra costs of litiga-
tion, which may be passed on to consumers by both brand name and generic
manufacturers. Patent litigation often continues for years, costing each side
millions of dollars. If settlement is no longer an option, litigation costs will
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continue to escalate. Eventually, parties to such litigation may be forced to pass
these high costs on to consumers in the form of higher prescription drug prices.

Higher litigation costs may also leave pharmaceutical companies with
fewer resources to spend on initiatives which seek to reduce prescription drug
costs and increase access to prescription drugs—two initiatives which undoubt-
edly should be supported by the FTC and consumer groups. One such initiative
is the Partnership for Prescription Assistance Program (“PPA”), founded in
2005.'® The program, sponsored by PhARMA members, joins health care pro-
viders, community groups, and patient advocacy groups to provide uninsured or
underinsured patients access to patient assistance programs.'® By November,
2006, the PPA had served more than three million people.'”® Such initiatives
should be encouraged and could be compromised by increased litigation costs
to pharmaceutical companies.

As such, a bright-line rule against reverse payments should be discour-
aged. Specifically, the Preserve Access to Affordable Generics Act should not
be passed. Not only does the proposed Act prohibit reverse payments, it effec-
tively prohibits all forms of compensation in cases where the generic agrees to a
delayed entry date.'”" Without the possibility of consideration, there will be
little incentive for either side to settle. Especially given the high success rate of
generic challenges, generic filers will be especially wary of any type of settle-
ment. In most cases, the generic will be willing to attempt litigation and hope
the pioneer patent will be found invalid or not infringed, allowing the generic to
enter the market immediately. This unwillingness to settle will likely lead to
greater litigation costs and may even reduce opportunities for generics to enter
the market early or to gain licenses for other brand name drugs. In cases such
as Cipro and Tamoxifen, where the patents were found to be valid,'”” the ge-
neric may be excluded from the market, as there will be little incentive to settle
with the pioneer patent holder. Indeed, in cases where the costs of litigating an
ANDA suit outweigh the potential profits, generic filers may be further dis-
couraged from challenging the pioneer patent if the possibility of settlement is
foreclosed. Such a bright-line rule would be an “unwarranted deterrence to

168. Press Release, Partnership for Prescription Assistance, Unprecedented National Pro-
gram to Help Millions of Uninsured Americans Get the Prescriptions Medicines They Need
(Apr. 5,2005), https://www.pparx.org/press_release.php?PHPSESSID=b30365ff079fe1 56d6f5
020a56dbaf74 (last visited Mar. 17, 2008).

169. PARTNERSHIP FOR PRESCRIPTION ASSISTANCE, PROGRAM OVERVIEW, https://www.
pparx.org/about.php (last visited Mar. 15, 2008).

170. Press Release, Partnership for Prescription Assistance, Three Million Americans Find
Help Through Partnership for Prescription Assistance (Nov. 1, 2006), https://www.pparx.org/
ppa_milestone 3mil.php (last visited Mar. 17, 2008).

171. Preserve Access to Affordable Generics Act, S. 3582, 109th Cong. (2006).

172. In re Ciprofloxacin Hydrocloride Antitrust Litig., 363 F. Supp. 2d 514, 519-20
(E.D.N.Y. 2005); Joblove v. Barr Labs, Inc. (/n re Tamoxifen Citrate Antitrust Litig.), 466 F.3d
187, 195 (2d Cir. 2006) cert. denied, 127 S. Ct. 3001 (2007).
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settlement of suits,” exactly what the FTC Commissioner suggested should be
avoided when creating legislation to address this issue.'”

Simply removing the possibility of reverse payments will not ensure that
brand name companies will settle with generic manufacturers for an earlier en-
try date. As mentioned, a prohibition on reverse payments may decrease incen-
tive to settle at all. Even if reverse payments are disallowed, however, and
companies do find reasons to settle, there is no guarantee that either settlement
or settlement for earlier entry will be reached. Other market considerations may
impede settlement in these cases.

Contrary to Hirsh’s argument, " even in the absence of such a ban on set-
tlement compensation, patent settlement agreements involving reverse pay-
ments will not be available to every brand name manufacturer facing a generic
challenger. From a business perspective, reverse payments are made when the
amount of the payment is less than the amount of profits at risk if the generic
manufacturer wins. This situation will often occur only with the first, and may-
be the second, challenger. Business and market considerations will decrease
the incentive to settle with each subsequent challenger until there is no incen-
tive left at all. Once this point is reached, litigation will be the only option left
to both companies.

Hirsh also argues that such a rule will encourage efficient litigation.'” It
is unlikely, however, that generic manufacturers would re-evaluate which pio-
neer patents to challenge based on the absence of a possibility of receiving re-
verse payments. The success of most generic companies depends on
challenging and winning patent infringement suits; thus many generics chal-
lenge any and all patents they deem to be profitable. This is unlikely to change,
especially given the high success rate of such challenges.

Finally, as suggested by the FTC itself, bottleneck problems can be easily
remedied by Congress without prohibiting or limiting the availability of settle-
ment agreements. Congress should amend the Hatch-Waxman Act to clarify
that a dismissal of a generic challenge to a pioneer patent would end the ge-
neric’s 180-day exclusivity period. This simple amendment would end the bot-
tleneck problem and allow other generic companies to subsequently enter the
market, increasing generic competition while still protecting the original patent.

174

VI. CONCLUSION

Congress should allow patent settlement agreements in situations where
the patent infringement claim is valid and where the period of exclusivity is not
extended past patent expiration. In the pharmaceutical industry, investment and

173. 2007 Hearings, supra note 104 (prepared statement of Jon Leibowitz, Comm’r, Fed.
Trade Comm’n); see also 2006 Hearings, supra note 124 (statement of Jon Leibowitz, Comm’r,
Fed. Trade Comm’n).

174. 2007 Hearings, supra note 104 (statement of Merril Hirsh, partner, Ross, Dixon &
Bell, L.L.P.).

175. Id.
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the possibility of recouping costs of those investments drive business plans for
both brand name and generic manufacturers. Patent settlement agreements al-
low industry participants to end litigation efficiently and quickly, and provide
business stability to the industry. This stability allows pioneer companies to
invest in cutting edge research, which provides consumers with innovative
drugs. Stability also helps generic manufacturers choose which drugs to target,
allowing them to bring a greater variety of generic versions to consumers. Sta-
bility plays a critical role in keeping pharmaceutical costs from sky-rocketing
and protects the consumer from those rising costs.

While consumer costs should always be a consideration for Congress,
congressional action should be taken based on facts. Market issues and incen-
tives must be a factor in considering the issue of patent settlement agreements.
In this case, stability and innovation must be protected in order to continue the
success of the pharmaceutical industry.
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I. INTRODUCTION

This article springs from a unique aspect of my work as the Director of the
Program on Law and State Government (“PLSG”), namely, serving as the fac-
ulty advisor for the PLSG Fellowship.> The PLSG Fellows for 2007, Mr. Sam-
uel Derheimer’ and Ms. Sally Hubbard® chose wellness as the topic for their
Fellowship year. Together, their questions, ideas, and work resulted in the sev-

* Clinical Associate Professor of Law and Director, Program on Law and State Gov-
ernment, Indiana University School of Law — Indianapolis; B.A., with distinction, 1998, Valpa-
raiso University; J.D., magna cum laude, 1991, Valparaiso University School of Law. The
Program on Law and State Government thanks the Indiana Health Law Review for its support of
the 2007 Fellowship Symposium and for continuing the dialog between state governments and
the academic community with this issue.

2. Awarded on a competitive basis, the PLSG Fellowships allow two students the oppor-
tunity to work together for one year exploring a topic of their choice concerning a critical legal
issue facing state governments. Working with the guidance of the Director, Fellowship respon-
sibilities have included hosting an academic event, collaborating to write an academic paper on
the chosen Fellowship topic, or contributing to policy development and analysis at the state
government level. Information on the PLSG Fellowship program is available at, Program on
Law and State Government: Fellowships, http://indylaw.indiana.edu/programs/law_state gov/
fellowships.htm (last visited Apr. 8, 2008).

3. J.D. Candidate, 2008, Indiana University School of Law — Indianapolis; B.A., 2002,
University of Notre Dame.

4. 1.D. Candidate, 2008, Health Law Concentration, Indiana University School of Law —
Indianapolis; MLEd., 2000, University of Georgia; B.A., 1999, Indiana University.
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enth annual PLSG Fellowship Symposium, Wellness and the Law: State Gov-
ernments’ Role in Addressing America’s Public Health Crisis.”

The symposium faculty included an economist, Professor Frank Cha-
Ioupka,6 who shared research regarding economic and health correlations be-
tween raising taxes and unhealthy behaviors such as smoking, alcohol
consumption, and consumption of junk food, two policymakers, Professor Ke-
vin Ryan’ and Joy Rockenbach,® who together successfully implemented a
statewide plan using Body Mass Index (“BMI”) data as a way to combat obesity
in school aged children;’ and Indiana’s Deputy State Health Commissioner,
Mary Hill,'® who addressed the aggressive advertising campaigns of tobacco
companies toward young women and an innovative public/private collaboration
to combat that effort. Also contributing to the day’s discussion was exercise
physiologist Professor Russell Pate, who shared his research regarding, primar-
ily, how very little exercise America’s children undertake compared to what
they need and the health impacts of this statistic.'' The Fellows also contrib-
uted their scholarship at the event. Ms. Hubbard addressed state efforts toward
encouraging wellness through public education, and Mr. Derheimer gave a le-
gal and political history of compulsory vaccination and health security. A panel
comprised of Professor Eleanor Kinney,"* Professor and Indiana Representative

5. The symposium was held on October 5, 2007, in the Wynne Courtroom of the Indiana
University School of Law — Indianapolis.

6. Ph.D., 1988, City University of New York; B.A., 1984, John Carroll University. Dr.
Frank Chaloupka serves as the Distinguished Professor of Economics, in the College of Busi-
ness Administration and the Director of the Health Policy Center at the University of Illinois —
Chicago. In addition to the expansive research and scholarship that Dr. Frank Chaloupka has
contributed to the area of taxing toward health, he has served as consultant to numerous gov-
emmental agencies, private organizations, and businesses.

7. B.S., 1981, University of Arkansas; M.A.., 1996, Webster University, St. Louis, Mis-
souri (Little Rock campus); J.D., with high honors, 2007, University of Arkansas at Little Rock
William H. Bowen School of Law.

8. B.S.E., 1990, University of Central Arkansas.

9. Since its implementation in 2003, the Arkansas BMI project has raised issues of pri-
vacy, public records, and complex issues of health law, state priorities, and racial and ethnic
disparities in existing healthcare services. Kevin Ryan, Exec. Dir., Ark. Ctr. for Health Im-
provement Univ. of Ark. for Med. Sci. Coll. of Pub. Health, Address at the Indiana University
School of Law — Indianapolis PLSG Fellowship Symposium: Act 1220: Arkansas’s Effort to
Use Body Mass Index as a Political Tool (Oct. 5, 2007) [hereinafter Ryan Address].

10. B.S, summa cum laude, 1984, University of Cincinnati; J.D., summa cum laude, 1995,
Indiana University School of Law — Indianapolis.

11. B.S., 1968, Springfield College; M.S., University of Oregon, 1973; Ph.D., University
of Oregon, 1974. Dr. Russell Pate currently serves as the Associate Vice President for Health
Sciences and Professor in the Department of Exercise Science in the Arnold School of Public
Health at the University of South Carolina. Widely published and well regarded as a scholar,
author, teacher, and community leader, Dr. Pate has changed the way this country thinks about
physical education, obesity, and children’s health. In addition, he has competed in three U.S.
Olympic trial marathons and twice placed among the top finishers in the Boston Marathon.

12. M.P.H,, 1979, University of North Carolina; J.D., 1973, Duke University; M.A. 1970,
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David Orentlicher," and Ms. Ellen Whitt,'* Indiana’s Senior Advisor on Health
Promotion for Indiana’s Governor Mitch Daniels, presented an update on Indi-
ana’s efforts toward wellness. I too presented remarks, which served as the
seeds of this article.

What are states doing to make their citizens less sick, less fat, and more
well? What is the role of state government in incentivizing wellness? Finally,
what are the best tools states can use to improve their citizens’ attitudes toward
and abilities to live healthier lifestyles? Part II of this article explores wellness
and its current political landscape. Part III explores some of the most innova-
tive ideas being tested by various state governments using redistributive, educa-
tional, and community design policy vehicles. In conclusion, I suggest that
community design efforts may be the states’ strongest suit in making a differ-
ence in our state of wellness.

II. WELLNESS

This topic begs the question, “what is wellness?” According to Sted-
man’s Medical Dictionary “wellness” is defined as:

A philosophy of life and personal hygiene that views
health as not merely the absence of illness but the full
realization of one’s physical and mental potential, as
achieved through positive attitudes, fitness training, a di-
et low in fat and high in fiber, and the avoidance of un-
healthful practices (smoking, drug and alcohol abuse,
overeating)."

Like rainbows and puppy dogs, it’s easy to be in favor of, and downright diffi-
cult to be against, wellness so defined. However, in the world of law and poli-
tics, wellness applied is not always so painlessly loved.

The political landscape of wellness has many interesting features, but I
will briefly describe just a few revealing characteristics of that landscape. On
one end of the continuum, we see the groups asserting that “states retain the
ultimate responsibility for protecting the health of their citizens.”'® These

University of Chicago; B.A., 1969, Duke University. Eleanor Kinney is the Hall Render Profes-
sor of Law and Co-Director of the William S. and Christine S. Hall Center for Health, Indiana
University School of Law — Indianapolis, Indiana.

13. 1.D., 1986, Harvard School of Law; M.D. 1981, Harvard Medical School; B.A., 1977,
Brandeis University. Dr. David Orentlicher is the Samuel R. Rosen Professor of Law and Co-
Director of the William S. and Christine S. Hall Center for Health, Indiana University School of
Law — Indianapolis, Indiana.

14. J.D., 1988, George Washington University National Law Center; B.A., 1984, Augus-
tana College. Ellen Whitt is the Senior Advisor on Health Promotion and Special Projects for
Indiana’s Govenor Daniels, Office of the Governor.

15. STEDMAN’S MEDICAL DICTIONARY 1960 (28th ed. 2006) [hereinafter STEDMAN’S].

16. Douglas Scutchfield & William Keck, PRINCIPALS OF PUBLIC HEALTH PRACTICE 120
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groups maintain that, taken together, stress, obesity, and illness decrease pro-
ductivity and add to the costs of healthcare, doing business, and running the
nation.!” A recent study by the U.S. Centers for Disease Control and Preven-
tion and the American Diabetes Association asserts that this nation’s unchecked
diabetes epidemic costs our country $174 billion a year — about, according to
the study, the same amount as the conflicts in Iraq, Afghanistan, and the global
war on terrorism combined — more than the $150 billion in damage caused by
Hurricane Katrina.'® For these groups, encouraging wellness would seem to be
an essential element of any answer to states’ health and fiscal woes.

As aresult, these groups align themselves with research indicating that a
majority of Americans believe that the government should actively address the
obesity crisis, and contend that state governments should utilize educational
programs to promote healthy living.'* These groups have had tremendous suc-
cess inspiring state and local governments throughout the nation to ban smok-
ing, ban or discourage the consumption of trans fats, and promote bully pulpit
encouragement of exercise and eating right.*® It would seem, therefore, that if

(1997). Schutchfield and Keck also note that while the federal government has the most money
to dedicate to the protection of public health, local governments have most of the responsibility
for protecting the health of the people, and state governments have most of the legal authority to
doso. Id. at 119.

17. Victoria Colliver, Chronic Iliness Costs the Economy More Than 31 Trillion a Year,
S.F. CHRON., Oct. 3, 2007, available at http://www sfgate.com/cgi-bin/article.cgi?f=/c/a/2007/
10/03/ BUDKSGJLP.DTL (last visited Apr. 8,2008). See Mark Winne, Replenishing Our Food
Deserts: More Ways to Re-Store Our Communities, 33 STATE LEGISLATURES 26, 28 (2007)
(“Obesity and obesity-related diseases cost the Golden State [California] some $20 billion a year
...."). See also 2002-2003 State Health Expenditure Report, REP. (Milbank Mem’l Fund,
N.Y., N.Y.), June 2005, available at http://www.milbank.org/reports/05NASBO/index.html
(comparing state spending on healthcare by type and region) (last visited Apr. 8, 2008); Total
State Government Health Expenditures as Percent of the Gross State Product, 2003, REp. (The
Henry J. Kaiser Fam. Found., Menlo Park, Cal.), June 2003, http://www.statehealthfacts.org
/compare maptable.jsp?cat=5&ind=284 (comparing the total state government health expendi-
tures, as a percentage of gross state product, for all U.S. states in 2003) (last visited Apr. 8,
2008).

18. See generally Am. Diabetes Ass’n, Economic Costs of Diabetes in the U.S. in 2007,
31 DIABETES CARE 3, 596 (2008).

19. New Report Finds U.S. Obesity Epidemic Continues to Grow, Mississippi Tops List
for Adults, D.C. for Youths, REp. (Trust for Am. Health, Washington, D.C.), Aug. 2007, at 2,
available at http://healthyamericans.org/newsroom/releases/release082707.pdf (“Eighty-one
percent of Americans believe that the government should have a role in addressing the obesity
crisis. Majorities strongly support government working on proposals to expand education pro-
grams about healthy living, provide low-cost access to exercise programs, and reduce the mar-
keting of unhealthy foods.”).

20. Tobacco Control: State Laws Restricting Smoking in Public Places and Workplaces,
SUMMARY REP. (Am. Lung Ass’n), Mar. 2008, http://slati.lungusa.org/appendixa. asp (listing
states with laws restricting smoking in public places, government buildings, and private work
places) (last visited Apr. 8, 2008); NAT’L CONFERENCE OF STATE LEGIS., TRANS FAT AND MENU
LABELING LEGISLATION (2008), http://www.ncsl.org/programs/health/trans fatmenulabeling-
bills.htm (listing proposed and enacted state legislation relating to trans fat bans and restrictions
and proposed state legislation relating to the inclusion of trans fat information on menus) (last
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any state governments should be paying attention to the bottom line and waist
line data upon which these groups build their policy positions, they should in-
clude the states where many of the Indiana Health Law Review’s readers live
and work, Indiana and the Midwestern states generally, smack in the middle of,
as one author put it, “America’s obesity belt.”!

On the other end of the political spectrum, groups such as restaurant asso-
ciations, industrial and agricultural corporate business interests, anti-tax move-
ments, and civil rights advocates, assert that government initiatives in this area
are wholly invasive, ineffective, unnecessary, and inappropriate.”* These
groups imply that at best, in the dynamic tension between the promotion of
public wellness efforts and personal liberties, government wellness initiatives
compromise citizens’ individual rights and individualism while needlessly cut-
ting away at the profit margins of corporate America. At worst, they imply that
to the extent government supported wellness initiatives ostracize, isolate, and
punish the obese, smokers, and otherwise unhealthy individuals, those initia-
tives should be doubly criticized because such paternalism is not properly the
province of government, especially when it results in the expenditure of tax-
payer dollars. Rather, these groups seem to suggest that our governments and
state governments in particular have bigger fish to fry — or poach or steam or
something! Issues such as unemployment, prison overcrowding, environmental
degradation, and obtaining cost effective treatments for “real” illnesses, should,
they aver, take precedence over the governmental promotion and subsidization
of wellness.

These groups also point to the second half of the medical dictionary’s de-
finition of wellness indicating that wellness programs “tend to attract persons
already attuned to healthful attitudes and practices. Little clinical evidence ex-
ists to support their usefulness or justify their expense.”” As a side note, these
groups have been, in my opinion, quite effective at coining catchy phrases de-
scribing the wellness advocates of today’s world. “Grease Police,” “Calorie
Cops,” and “Exercise Radicals” are among my favorites.

III. STATE EFFORTS EXPLORED

State government efforts to encourage wellness can be categorized into
three types: redistributive efforts, educational efforts, and community design

visited Apr. 8, 2008); NAT'L CONFERENCE OF STATE LEGIS., WELLNESS OVERVIEW (2007),
http://www.ncsl.org/ programs/health/WellnessOverview.htm (listing states with state sponsored
citizen and employee wellness programs and wellness initiatives mandated by state statute) (last
visited Apr. 8, 2008).

21. Michelle Conlin, Get Healthy or Else: Inside One Company s All-out Attack on Medi-
cal Costs, BUSINESSWEEK, Feb. 26, 2007, at 58, 60. See also Kelley Holland, Wellness Pro-
grams Try to Be Welcoming, Too, N.Y. TIMES, July 22, 2007, at B17.

22. See generally Radley Balko, Does Obesity Justify Big Government?, 55 THE FREEMAN
29, 29-34 (2005), available at http://www.fee.org/pdf/the-freeman/0510Balko.pdf.

23. STEDMAN'’S, supra note 15, at 1960.



190 INDIANA HEALTH LAW REVIEW [Vol. 5:185

efforts. Undoubtedly, state governments will need to use all three of these tools
to change a culture in which overeating, under moving, and smoking ourselves
sick (if not to death), has become the accepted norm. Ultimately, the manner in
which state governments succeed in legislating toward wellness will provide a
gauge as to how states are drawing some of the many lines between individual
liberty and government authority.

A. Redistributive Efforts

Redistributive efforts are legislative responses that raise money through
taxing the general public and spending the money toward specifically desig-
nated legislative ends.** State governments are often “assigned the role of re-
distributing wealth throughout society in order to ensure that those worst off in
the society do not fall below a given baseline.”” For example, imposing snack
taxes can discourage the consumption of junk food and create a new revenue
stream for health-minded initiatives such as supporting state health programs,
additional health inspections, or state contributions to medical, dental, and nurs-
ing schools.® While the positive effects of the revenue streams created by
these snack taxes virtually vanish when compared to the economic costs of diet-
related diseases, “conservatively estimated to be at least $71 billion annually,”
the recurrent rise and demise of these snack taxes illustrates the democratic ten-
sion between protecting the public health and protecting the private coffers.”’

24. See generally Nathan Newman, J. Mijin Cha, & Adam Thompson, Taking the Lead:
An Interim Report on State Legislative Successes in Enacting Progressive Policy, INTERIM REP.
(Progressive States Network, N.Y., N.Y.), June 2007, at 7-10, available at http://www.prog
ressivestates.org/files/statereport.pdf. The most obvious example of states using public tax dol-
lars to improve and create a well citizenry is the efforts aimed at increasing the scope and
breadth of health benefits available to those who cannot afford private health insurance. Over
the past year and a half, twenty-nine states have enacted or considered healthcare expansions
aimed at children. Many initiatives expand eligibility for the State Children’s Health Insurance
Program (“SCHIP”) to 300% (and some for up to 400%) of the federal poverty level. Asapoint
of reference, a state permitting coverage for a family at 300% of the poverty level would allow a
family of four with a household income of $60,000 to apply for coverage. A state permitting
coverage for a family at 400% of the federal poverty level would allow a family of four with a
household income of up to $82,600 to purchase the public coverage at full cost, which is ex-
pected to be cheaper than private coverage. In addition, these state efforts are accompanied by
others seeking to ease administrative barriers to enrollment and improve outreach to ensure that
eligible children are signing up. Indiana expanded SCHIP to families at or below 300% of the
poverty. Id. '

25. Lynn A. Baker & Clayton P. Gillette, LocAL GOVERNMENT LAaWw 45 (2004).

26. Michael F. Jacobson & Kelly D. Brownell, Small Taxes on Soft Drinks and Snack
Foods to Promote Health, 90 AM. J. PUB. HEALTH 854, 854-57 tbl.1 (2000). See also Frank
Chaloupka, Dir., Univ. of Il. at Chi. Health Pol’y Ctr., Address at the Indiana University School
of Law — Indianapolis PLSG Fellowship Symposium: The Economics of Taxing Toward Health
(Oct. 5, 2007) (on file with the author) [hereinafter Chaloupka Address].

27. Jacobson & Brownell, supra note 26, at 854-57.
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At least nine states have repealed such snack taxes in recent years.” Most
of these repeals were at the behest of large soft-drink companies and snack food
corporations as a part of negotiations to build or retain one or more manufactur-
ing facilities within the respective states.”® One noteworthy effort by bottling
companies occurred in Ohio, where, in 1994, a $0.008 per oz. tax on carbon-
ated beverages was repealed by amending Ohio’s constitution after a seven mil-
lion dollar advertising campaign — funded by the soft drink industry — to defeat
the tax.>®

This example illustrates a common theme in states’ redistributive efforts
regarding wellness: corporate investment in a state government, along with the
jobs, income, and wealth that companies bring with them, often holds sway
over modest and well meaning state efforts to tax their citizens toward healthier
choices. Clearly, the voice of the private corporate market can be more power-
ful than the voices of health advocates and state governments combined. Scho-
lars point out that when state governments are strapped for tax revenue and
development funds, they often find themselves “compet[ing] for resources to
the detriment of the public they are supposed to serve.”'

Studies show consistent evidence that a variety of health behaviors re-
spond to changes in prices. Higher taxes which increase prices can induce cur-
rent smokers to quit, prevent young people from becoming regular smokers,
reduce drinking — particularly heavy/binge drinking and drinking among young
people — and increase the likelihood of healthy eating.”® In addition, imposing
such taxes can raise significant new revenues that can then be used to support
other efforts to improve health and wellness. According to research by Profes-
sor Frank Chalupka, arguments about the adverse economic consequences of
those efforts are, therefore, either false or overstated.*

On the other hand, corporate America, with and without state government
intervention or incentives, provides all sorts of health and wellness benefits to
its employees and their families. Research shows that “more than half of all
large companies [in the U.S.] offer some combination of benefits such as nutri-
tion education, weight management assistance, health risk assessments, and
help quitting smoking. Moreover, more than a quarter offer things like fitness
coaching and discounts on health club memberships.””* So, to the extent that

28. M.

29. Id. at 855-56 tbl.2.

30. Id. Butsee, School District, Coke Sign 3350,000 Deal, INDIANAPOLIS STAR, Feb. 2008
(on file with the author) (noting recent efforts by a major soda company to provide healthier
alternatives and other incentives toward a healthier school environment through private contact
rather than public law).

31. See Richard Thompson Ford, Beyond Borders: A Partial Response to Richard Brif-
Jault, 48 STAN. L. REV. 1173, 1183 (1996).

32. Chaloupka Address, supra note 26.

33. Id

34. Holland, supranote 21, at B17.



192 INDIANA HEALTH LAW REVIEW [Vol. 5:185

redistributive efforts are influenced by business interests, states should, at the
very least, be mindful that some business interests may serve public wellness
goals more than others and, when possible, take that into consideration when
courting new corporate investment.

B. Educational Efforts

Given the political costs of even modest redistributive efforts toward
wellness, it is hard to expect states to act more aggressively when faced with the
even more slippery and tangential effects of educational efforts. As a result,
most state efforts to reach out and educate and encourage toward wellness are
relatively low budget public/private motivational endeavors.” Statewide well-
ness programs for all citizens share characteristics such as providing web based
resources for information about the benefits of eating right, exercise, and other
healthy behaviors, community programs and events, smoking cessation initia-
tives, and awards and prizes available to citizens who participate in the program
or attain particular results.*® More targeted efforts aim to educate their citizenry
at key decision making points between healthy or unhealthy choices, such as at
the time of food selection in restaurants. Fourteen states and four major cities
in the U.S. have already introduced laws and regulations requiring that caloric
information about food purchased be made more apparent — that is, either post-
ed on menu boards or on the menus of the restaurants themselves.”’

New York City (“NYC”) used its regulatory powers to require restaurants
that have already made public the number of calories in standardized menu
items to take the next step and make that number (540 calories for a Big Mac,
in case you were wondering) “readily available” to consumers as they choose
food items.*® N'YC justified its regulation by noting that “an obesity epidemic

35. See Whitt, supra note 14 (highlighting remarks by Ellen Whitt, Senior Advisor on
Health Promotion and Special Projects for Indiana’s Governor Mitch Daniels).

36. Compare InShape Indiana’s Ready, Set, Walk! Homepage, www.in.gov/inshape/ (last
visited Apr. 21, 2008) (describing Indiana’s wellness initiative), with Healthy Arkansas: For a
Better State of Health Homepage, www.arkansas.gov/ha/home.html (last visited Apr. 21, 2008)
(describing Arkansas’s wellness initiative), Healthy Hawaii: Start Living Healthy Homepage,
www healthyhawaii.com/ (last visited Apr. 21, 2008) (describing Hawaii’s wellness initiative),
Building a Healthy North Dakota Homepage, www.healthynd.org/ (last visited Apr. 21, 2008)
(describing North Dakota’s wellness initiative), Healthy Ohio Homepage, healthyohiopro-
gram.org/ (last visited Apr. 21, 2008) (describing Ohio’s wellness initiative), and The Vermont
Govemor’s Council on Physical Fitness and Sports Homepage, www.vermontfitness.org/ (last
visited Apr. 21, 2008) (describing Vermont’s wellness initiative).

37. See Ian Mount, Would You Eat 2,900-Calorie Cheese Fries?, FORTUNE: SMALL
BUSINESS, Apr. 29, 2008, http://money.cnn.com/2008/04/24/smbusiness/full disclosure
menu.fsb/index.htm (last visited Apr. 30, 2008). See generally New York State Restaurant
Ass’n v. New York City Bd. of Health, 509 F.Supp.2d 351, 351 (S.D.N.Y. 2007); New York
State Restaurant Ass'n v. New York City Bd. of Health, No.08CIV.1000(RJH), 2008 WL
1777479 (S.D.N.Y. 2008).

38. Bonnie Booth, New York City Wants Calories Put on Menus, AMNEWS, Sept. 10,
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threatens the health of New Yorkers.””’ Raising federal preemption and First
Amendment concerns, the New York Restaurant Association sued to stop the
city from enforcing the regulation and won.** The City’s Board of Health has
since retracted the calorie reporting provision, aiming to overcome the preemp-
tion concerns.*’ The revised rule, like its predecessor, requires the posting of
calorie information at the point of selection in fast food chain restaurants.*?
Like its predecessor, the revised rule has also been challenged by the New York
State Restaurant Association.” Whether New York City’s struggle will bring a
quiet end to calorie information education efforts in other states and cities, or if
it is just a bump in the bike trail, remains to be seen.

C. Community Design Efforts

Community design efforts provide another way for states to legislate to-
wards wellness. Working with private businesses, not-for-profit organizations,
economic development teams, and local governments, states remain in a unique
position to physically reshape communities in ways that are good for public
coffers, private balance sheets, and the personal health of the states’ respective
citizens. Isuggest that community design efforts might be the most politically
and legally viable tool to legislate toward wellness.

Examples of statewide community design based initiatives include smok-
ing bans,* water fluoridation mandates,” and infrastructure improvements that

2007.

39. Id.

40. New York State Restaurant Ass’n v. New York City Bd. of Health, 509 F.Supp.2d
351, 351 (S.D.N.Y. 2007) (relying on pre-emption, the trial court did not address the First
Amendment arguments); New York State Restaurant Ass'n v. New York City Bd. of Health,
No.08CIV.1000(RJH), 2008 WL 1777479 (S.D.N.Y. 2008) (denying restaurant association's
motion for preliminary injunction and granting city's motion for summary judgment on the issue
of preemption and denying restaurant association's motion for stay of enforcement pending ap-
peal).

4]1. DEP’T OF HEALTH & MENTAL HYGIENE, RES. TO REPEAL & REENACT § 81.50 OF THE
N.Y. City HEALTH CODE (as passed by the NYC Dep’t of Health, Jan. 22, 2008).

42. Id.

43. Press Release, Statement From N.Y. City Health Dep’t Regarding Court Case on Ca-
lorie Posting Regulation (Mar. 27, 2008), available at home2.nyc.gov/html/doh/html/pr2008/
pr023-08.shtml (last visited Apr. 21, 2008).

44, Statestats: Smoke Free Laws, 33 STATE LEGISLATURES 7, 7 (Sharon Randall ed.) (July
2007). Most states in the northeastern U.S., with the exception of Pennsylvania, and most states
in the west and south west, and three states in the Midwest (Minnesota, Illinois, and Ohio) re-
quire most workplaces, including restaurants and bars, to be smoke free. Nine states, mostly in
the west and south, ban smoking from all or most restaurants and most workplaces, but exempt
some bars and restaurants from the statewide ban if, for example, the bar or restaurant does not
admit patrons under age eighteen or twenty-one. More than one third of all states including
Indiana considered banning smoking in cars with children in 2007. Only two states, Arkansas
and Louisiana, have passed such statewide bans. /d.

45. Megan Foreman, Children’s Oral Health, 15 NCSL LEGISBRIEF 1, 1 (Aug. 2007).
“According to the Center for Disease Control (CDC), water fluoridation . . . is one of the 10
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encourage people to live healthier lives.*® States have plenary power to recali-
brate the state and local power structure to require local governments to address
local land use, zoning, and planning issues with an eye toward making it easier
to be physically active by walking and biking in, around, and among various
local governments. Of course, these ideals automatically trigger traditionally
very local burdens such as public safety concerns, the cost of parks and recrea-
tion programs, and, of course, the basic infrastructure necessary for linear parks
and trail systems between neighborhoods and towns. But these are the very
areas where state governments have the most power to act and to fund collabo-
rative regional solutions.

Ms. Hubbard’s Comment, Taking Roll: An Assessment of State and Local
Governance of School Wellness Policies, which also appears in this issue of the
Indiana Health Law Review, explores the potential power of such regional solu-
tions to enhance wellness by discussing how state funding formulas, educa-
tional standards, and legislation, have the power to positively impact the
physical environment within our nation’s schools.*’ Indeed, Ms. Hubbard theo-
rizes that by establishing nutritional standards for school lunches (with higher
criteria than currently mandated under federal law), banning food courts and
competitive foods from schools, increasing nutrition education and physical
activity standards for all grade levels, decreasing screen time for kids in school,
promoting walking to school, and creating BMI data driven initiatives, state
legislatures could dramatically and positively impact the health and wellness of
America’s future generations.*®

Parallel community design wellness efforts at the local and state govern-
ment level include: improving regional and local zoning laws to accommodate
trails and sidewalks, encouraging wellness based economic development, and
supporting urban planning efforts that reduce the role of the automobile. Could
increased access to medical care or fresh food result in measurable health im-
provements? Can discouraging the availability of fast food encourage healthier
personal diet choices? Some state and local governments are willing to imple-
ment these sorts of community design efforts in the hopes that they will.

New Jersey led the way toward marrying a concept familiar to state gov-
ernments, enterprise zones, to a public health initiative when it passed the
Health Enterprise Zone Act in 2004.* “The Health Enterprise Zone Act en-
ables the state commissioner of health . . . to designate medically underserved

greatest public health achievements of the 20th century.” Still, even with CDC data reporting
that every dollar invested in fluoridation saves thirty-eight dollars in avoided dental treatment
costs, only eleven states mandate statewide water fluoridation. Id.

46. Ryan Address, supra note 9.

47. Sally Hubbard, Comment, Taking Roll: An Assessment of State and Local Governance
of School Wellness Policies, 5 IND. HEALTH L. REV. 201, 201 (2008).

48. Id.

49. See, e.g., New Jersey Health Enterprise Zone Act, 2004 N.J. Laws Ch. 139. See also
Comm. on Suggested State Legis., Health Enterprise Zones, 66 SUGGESTED STATE LEGISLATION
56, 56 (2007) [hereinafter Health Enterprise Zones].
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areas as Health Enterprise Zones (HEZs) and to offer financial incentives to
doctors and dentists to practice in an HEZ.”*® Such financial incentives include
a reduction of income tax owed (based on the proportion of the health profes-
sionals’ gross receipts “from providing health care services to eligible recipients
of the Medicaid program and [New Jersey’s] state FamilyCare program”), the
opportunity to apply for low interest loans “administered by the State Economic
Development Authority,” and, under certain circumstances, an exemption from
real property tax if the municipality in which the HEZ is located passes an ordi-
nance to that effect.’’

Other health zoning efforts afforded by state law include South L.A.’s re-
cent consideration of a “moratorium of up to two years on new fast-food restau-
rants in south L.A.”*> Thirty percent of adults and twenty-nine percent of
children in south L.A. are obese, compared to twenty one percent and 23.5%,
respectively, of adults and children in the county.” Of course, questions ab-
ound regarding whether local zoning laws that target obesity saturated areas in
this manner can withstand legal challenge.

Pennsylvania and New Mexico are leading community design efforts
aimed at increasing access to healthy food by creating better food supply sys-
tems.>* Recognizing that access to fresh produce and meat is a basic need, state
legislatures and local governments are turning to the task of reducing the size
and number of “food deserts” — places that, “compared to more prosperous
communities, are underserved by affordable, high quality retail food outlets.”
For families living in these food deserts, it is ultimately too expensive, too diffi-
cult, and too time consuming to have fresh healthy food in the refrigerators and
cupboards.56 Providing access to fresh food in urban and rural food deserts,
however, requires significantly different solutions to the same problem.”’

Pennsylvania’s approach, the Fresh Food Financing Initiative, of 2004
(“FFFI”), has encouraged public and private funding for supermarket develop-
ment across that state.’® To date Pennsylvania’s FFFI, “has committed re-

50. Health Enterprise Zones, supra note 49, at 56.

51. Id.

52. Council Mulls Limiting Fast Food in South L.A., INDIANAPOLIS STAR, Sept. 16,2007,
at A4.

53. Id.

54. See generally Mark Winne, Replenishing Our Food Deserts: More Ways to Re-Store
Our Communities, 33 STATE LEGISLATURES 26, 26-28 (2007).

55. Winne, supra note 54, at 26.

56. Id.

57. See generally id.

58. Id. at26. In acollaborative effort between the state, a development finance corpora-
tion, a nonprofit organization, and the Greater Philadelphia Urban Affairs Coalition, Pennsyl-
vania has committed thirty million dollars that the initiative as a whole can use to leverage other
private and public dollars for supermarket development. The Fresh Food Financing Initiative
has committed resources to twenty eight projects that have produced more than a million square
feet of retail food space and 2500 new jobs. Id.
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sources to 28 projects that so far have produced more than a million square feet
of retail food space” in urban “food deserts” across the state of Pennsylvania.”
A similar effort is underway in New Mexico and seeks to direct state funds to-
ward getting affordable fresh food and produce to rural communities in that
state.”” In New Mexico, the region’s only independent food wholesaler is based
in Amarillo, Texas, a situation which potentially poses a problem for food sell-
ers attempting to reach potential customers in rural New Mexico.®' “If a store
doesn’t have a loading dock, for example, it’s just too costly” for the wholesaler
to make a delivery.”” While the New Mexico effort is still in the “task force”
stage, it will likely result in “a state-financed revolving loan fund that helps
cash strapped store owners in rural areas purchase produce coolers or even
loading docks” to avail the stores, and the people living in the food deserts, to a
wider and lower priced selection of fresh food.*

Other state initiatives aimed at improving the fresh food supply system in-
clude state supported training and technical assistance for store owners new to
the produce business, offering financial incentives to food stamp recipients to
buy fresh fruits and vegetables, and giving farmers a personal property tax ab-
atement on farm equipment if they sell produce at farmers’ markets in under-
served communities.**

Additionally, state efforts have not ignored the communities in which
Americans spend more than half of their waking hours: the workplace. Some
states are exploring, but none has passed into law, policies requiring that em-
ployers guarantee some number of paid sick days per year, allowing employees
to remain home when sick or to care for a loved one who is ill.*> At the local
level, for example, “San Francisco has already enacted a city-wide paid sick
days law, and family advocates and their allies will [continue] fighting for
enactment of statewide versions . . . .”® San Francisco’s approach is not
unique. Earlier this year, “Oregon followed seven other states in at least allow-
ing those workers who have sick day benefits to also use them to care for a sick
child or parent.”®’

59. Id.

60. Id. at 27 (“[T]he task force’s recommendations will be presented at the 2008 legisla-
tive session” and N.M state representative Manual Herarra foresees something more modest than
Pennsylvania’s FFFL.).

61. Winne, supra note 54, at 28.

62. Id.

63. Id.

64. Id.

65. Newman, Cha, & Thompson, supra note 24, at S (“The Connecticut Senate approved a
paid sick days bill, becoming the first chamber in the nation to do so, but the bill failed to pass
the Connecticut House before the session ended.”).

66. Id.

67. Id.
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Another workplace related state effort imposes smoking bans more broad-
ly — and indirectly — by allowing employers to ban leisure time smoking.®® This
sort of ban — not limited to the geographic spaces of a workplace or a public
place — is the subject of state legislation that to date has made far fewer head-
lines. By allowing employers to enforce a non-smoking policy as a part of their
hiring and retention processes, states allow those employers who choose to, to
both test employees for nicotine and fire those with the drug in their system.*

For example, Massachusetts is one of twenty-three states allowing em-
ployers to penalize employees and potential employees for smoking during non-
employment hours.” In the fall of 2006, just two weeks after beginning his
work as a lawn care technician for Scotts Miracle Gro, Scott Rodriquez was
fired for failing a drug test — for nicotine.”" Mr. Rodriquez has filed a law suit
in federal court in Massachusetts alleging inter alia illegal discrimination.”
The suit also seeks to prohibit Scotts from enforcing or applying its anti-
nicotine program.”” The suit is still in its preliminary stages; but, on January
30, 2008, the district court dismissed all counts relating to the plaintiff’s allega-
tions of wrongful termination and civil rights violations for failure to state any
claim upon which relief could be granted. It appears, however, that Mr. Rodri-
quez will have the opportunity to prove his allegations regarding invasion of
privacy and unlawful discrimination under the Employee Retirement Income
Security Act in court.”®

Other states including Indiana prohibit employers from discriminating
against any current or prospective employee based on employee use of tobacco
products outside the course of employment.” But while the Rodriquez case
could not happen in Indiana under current state law, last year Indiana’s General
Assembly clarified Indiana’s statutory approach in this area by allowing em-

68. See generally Karen L. Chadwick, Is Leisure-time Smoking a Valid Employment Con-
sideration?, 70 ALB. L. REv. 117, 117 (2006).

69. See id. at 130.

70. Conlin, supranote 21, at 60. “Today, Scotts is in the vanguard of companies seeking
to monitor and change employee behavior.” Id. Working with a boutique law firm, Scotts hired
a private health management firm to provide on-site primary care and fitness centers for its em-
ployees. Scotts built a five million dollar, 24,000 square foot facility across the street from its
headquarters where employees can obtain almost any primary medical or health intervention
necessary — the facility employs two full-time doctors, five nurses, a dietician, counselor, two
physical therapists, a team of fitness coaches, and includes a drive-thru pharmacy. Id.

71. Id.

72. Id.

73. Rodrigues v. Scotts Co., LL.C, 2008 WL 251971 (D. Mass., 2008).

74. Id.

75. See, e.g., Indiana’s Private Tobacco Protection Act, IND. CODE. § 22-5-4-1 (2007).
“Currently, twenty-seven states and the District of Columbia have adopted statutes which pro-
hibit enforcement of employment policies that penalize employees and potential employees for
engaging in legal activities such a smoking during non-employment periods.” Chadwick, supra
note 68, at 117.
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ployers to “implement financial incentives intended to reduce tobacco use and
related to employee health benefits provided by the employer.”’®

IV. CONCLUSION

State governments’ active interest and support of wellness necessarily
raises important issues regarding government priorities, discrimination, the
rights of free speech and association, and individual choice. An integrated re-
sponse requires that states use redistributive, educational, and community de-
sign efforts to encourage wellness. However, it seems that states can be the
most effective when they actually work to change the physical community.
That is, states’ efforts will be the most effective when they concentrate on limit-
ing or eliminating smoking, giving local governments additional tax breaks and
incentives to create streets with room to walk, bike, and run, and encouraging
businesses in both rural and urban communities to have fresh foods available
for purchase.

As state governments try to improve environments plagued with an over
abundance of non-nutritious food, obesigenic factors, and a lack of alternatives
to sedentary ways to work and play, they face important political and fiscal
choices. In so doing, state and local governments and their respective policy
makers may find guidance in Abraham Lincoln’s words of more than a century
ago. In 1848, Abraham Lincoln said, “There are few things that are wholly evil
or wholly good. Almost everything, especially of government policy, is an in-
separable compound of the two; so that our best judgment of the preponderance
between them is continually demanded.””’ In Lincoln’s day, America was in
the midst of the industrial revolution, people lived in urban areas in previously
unseen numbers, and slums and disease were an inextricable part of what it was
to live in the poor areas of cities.”® Death and disease were “a daily fact for the
people in the worst tenement districts.””

Today, Americans’ health and wellness are still adversely affected by the
conditions of the day. However, fresh food deserts, sedentary lifestyles, and an
overabundance of inexpensive, highly caloric food have largely replaced the
cesspools, overcrowding, and diseases of the mid-19th century. Still, President
Lincoln’s words resonate as we, as citizens, lawmakers, lawyers, parents, edu-
cators, and judges, make our “best judgments” about the preponderance be-
tween good and evil when it comes to encouraging wellness. While public
health has proved a powerful basis for legal reform, public wellness is on much
less stable ground. The legal, political, and economic questions surrounding

76. §22-5-4-1.

77. THE COLLECTED WORKS OF ABRAHAM LINCOLN 484 (Roy P. Basler ed.) (1953) (quot-
ing Representative Abraham Lincoln’s, remarks in the House, June 20, 1848).

78. Dorothy Deneen Volo & James M. Volo, DALY LIFE N CIVIL WAR AMERICA 9 (1998);
Michael J. Varhola, EVERYDAY LIFE DURING THE CIVIL WAR 62-73 (1999).

79. Id. at 69-71.

Lo o S ra

1



199

2008] BOTTOM LINES AND WASTE LINES

state governments’ interventions in wellness will surely be with us for a while.
As cheerleaders, administrators, tax collectors, or architects of local govern-
ment, state governments have lots of ways to weigh in and make a difference in

the bottom lines and waist lines of our communities.
I laud the work of the 2007 Fellows, Mr. Sam Derheimer and Ms. Sally

Hubbard, for their contribution to what was a terrific symposium, a symposium
which inspired us to think about not only state governments’ role, but our own,
in addressing whether and how states confront this work.
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I. INTRODUCTION

During a lecture at the University of South Carolina, former U.S. Surgeon
General Richard Carmona stated, “Obesity is the terror within. Unless we do
something about it, the magnitude of the dilemma will dwarf 9/11 or any other
terrorist attempt.” Dr. Carmona added that childhood obesity impacts not only
children’s personal health, but also society as a whole. Indeed,“[w]here will
our policemen and firemen come from if the youngsters today are on a trajec-
tory that says they will be obese, laden with cardiovascular disease, increased
cancers and a host of other diseases when they reach adulthood?"

Carmona’s provocative words—analogizing obesity to terrorism—elicit
wide-ranging, often emotional, responses. Some contingents argued that per-
sonal behavioral choices should not be legislated, while other groups lobbied
hard for tougher more uniform state laws requiring schools to intervene in
America’s obesity crisis. > Consequently, the “emerging patchwork quilt of
laws” relating to public schools’ duty to serve as parent, counselor, and food
police is a hodgepodge.® As a result, states are left with little guidance and mi-
nimal incentive to create and enforce effective school nutrition and physical
activity policies.” This Comment will explore how local school wellness poli-
cies are both determined and affected by the expanding regulatory practices of
state governments and the rapidly shifting political climates in which they exist.

It will also explore various solutions suggested by: (1) current scientific litera-
ture; (2) applicable social-ecological models; and (3) the potential for state and
local governments to strengthen their legislative influence in the public school
arena by promoting the dissemination of physical activity initiatives, public
health interventions, and strategies designed to improve the evidence-base for
theoretically sound wellness policies and programs.

II. YOUTH OBESITY AND OVERWEIGHT: THE GLOBAL EPIDEMIC HITS
HOME

In recent years, the one-two punch of skyrocketing youth obesity and
overweight, and the increased incidence of the weight-related medical condi-
tions that accompany them, have been keenly felt in the United States.’

1. Katrina A. Jackson, Surgeon General: Obesity ‘terror within,” BOSTON GLOBE, Mar.
1, 2006, available at http://www.boston.com/yourlife/health/diseases/articles/2006/03/01/
surgeon general obesity terror_within/(last visited Feb. 10, 2008).

2. ld

3. See generally Michele Simon & Ellen J. Fried, State Laws on School Vending: The
Need for a Public Health Approach, 62 FooD & DRUG L.J. 139, 139 (2007) (discussing varia-
tions in state wellness legislative activity).

4. Id. at 139.

S. See generally id.

6. See Jeffrey Levi et al., F as in Fat: How Obesity Policies are Failing in America,
Teerre R (Truct far Am  Health Washinoton. D.C.). Aue. 2007. at 3-4. qvailable at
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A. Expanding Waste Lines on Our Nation’s Playgrounds:
The Alarming Reality

In the United States, the problem of youth obesity and overweight is cur-
rently so profound that it might rightly be regarded as a plague on America’s
present and future citizenry.” In 2007, for example, the nonpartisan organiza-
tion, Trust for America’s Health, reported that, in 2006, obesity rates rose in
thirty-one U.S. states,® but indicated that no states decreased their obesity rates
during that year. Medically, this report is alarming, because youth obesity in-
creases children’s risk of developing type-two-diabetes, increased cholesterol,
hypertension, and sleep apnea.” Similarly, youth overweight may lead to ortho-
pedic problems and premature menarche.'® The report is also alarming from a
sociological standpoint, however, because childhood obesity and overweight, at
any stage of development, may also negatively impact children’s mental health
and school performance.!’ These negative impacts are problematic, not only
because they suggest that the obesity epidemic effectively spans the childhood
and adolescent continuum, but also because it suggests a trend toward increased
socio-educational pressures and health care costs generally, a trend likely to
affect all Americans on a basic economic level.

Given the considerations discussed above, it is clear that youth overweight
and obesity can dramatically influence not only children’s personal, interper-
sonal, and educational development, but also national economics. This revela-
tion suggests that youth obesity and overweight should be considered, as
indicated by U.S. Surgeon General Richard Carmona, a dire threat to the na-
tion’s future.!* To confront this threat, however, it must first be made recog-
nizable; thus, a standardized definition for youth obesity and overweight should
be determined.

Unfortunately, youth overweight and obesity—terms frequently tossed
around by the media—are not easily definable. For adults, obesity is defined as
“an excessively high amount of body fat or adipose tissue in relation to lean
body mass.”" As such, adult overweight refers to increased body weight in
relation to height, as defined by the Body Mass Index (“BMI”), which uses
height and weight in a specialized formula to come up with a single ratio of
weight—to-height.14 In children, however, a modified BMI scale must be used,

http://healthyamericans.org/reports/obesity2007/Obesity2007Report.pdf.

7. Id. at3.

8. Id

9. MaYo CLINIC STAFF, CHILDHOOD OBESITY: COMPLICATIONS (2006), http://www.mayo
clinic.com/health/childhood-obesity/DS00698/DSECTION=6 (last visited Feb. 10, 2008).

10. Id.

11. See Jeffrey Levi et al., F 45 IN Far: How OBESITY POLICIES ARE FAILING IN AMERICA,
ISSUE REP. (Trust for Am. Health, Washington, D.C.), Aug. 2006, at 12, 20, http://healthyameri
cans.org/reports/obesity2006/Obesity2006Report.pdf.

12. Jackson, supra note 1.

13. Levietal., supra note 11, at 12.

14. Body-mass-index (BMI) uses height and weight in a specialized formula to come up
with a single ratio of weight-to-height. See id.
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which takes into account normal differences in body fat between boys and girls I
at different ages."”” Utilizing this modified scale, a youth may be considered

overweight or obese if, taking into account height, age, and gender, he or she

exhibits a BMI that is abnormally high, as compared to other children in his or

her age group.'®

B. Youth Obesity and Overweight: The Social and Economic Costs

<
N

Utilizing the BMI measurement approach outlined above, to define youth roles. i
obesity and overweight, the Center for Disease Control (“CDC”) has deter- omnig
mined that “[s]ince 1976, the percentage of overweight children aged 6 to 1 [in local «
the United States] has nearly tripled and the percentage of overweight adoles- tf'onal
cents ages 12 to 19 more than tripled.!’” As aresult, it is clear that obesity is not tion
just an individual problem: Annual hospital costs related to treating childhood Agric
obesity from 1979 to 1981 were thirty-five million dollars (calculated in 2001 funde:
dollars), a dollar amount that increased to one hundred and twenty-seven mil- schoo
lion between the years 1997 and 1999." '

Clearly, youth overweight and obesity-related expenses will affect current . Scope
and future generations of American citizens. These expenses, however, will not tions”
be confined to the treatment of children. Indeed, studies show that obese chil- end of
dren are likely to become obese adults."” The social costs of this transforma- 196_6_
tion—Iloss of future wages and a reduction in our natural resource base— additi
combined with the social opprobrium and the increased healthcare expenses fOOdS'
associated with obesity, necessitate and reflect the urgency of a deeper explora- The N
tion of states’ roles in addressing public health crises through public schools. ricult
This position is supported by a recent position statement issued by the Ameri- aﬂd Ie
can Heart Association. In pertinent part, that statement concluded that public their «

schools “could become the central element in a community system that ensures

that students participate in enough physical activity to develop healthy life-
9920

styles.
to est
tions.
15. Seeid.
16. See id. _—

17. Balance: A Report on State Action to Promote Nutrition, Increase Physical Activity
and Prevent Obesity, MID-YEAR OVERVIEW (Robert Wood Johnson Found., Princeton, N.J.),
July 2006, at 4, available at http://rwjf.org/pdf/Balance072006 (last visited Feb. 10, 2008). 2

18. U.S. DEPT. OF HEALTH & HUMAN SERVICES, PREVENTING CHRONIC DISEASES: 2
INVESTING WISELY IN HEALTH AND PREVENTING OBESITY AND CHRONIC DISEASES THROUGH sale ,Of
GOOD NUTRITION AND PHYSICAL ACTIVITY 1 (2005), available at http://www healthierus.gov/ public
steps/summit/prevportfolio/PA-HHS.pdf. 2

19. AM. HEART Ass’N, FIT KiDs AcT, http://www.americanheart.org/presenter.jhtml?id gated t
entifier=3010851 (last visited Feb. 10, 2008). and un

20. Russell R. Pate et al., Promoting Physical Activity in Children and Youth: A Leader- 2
ship Role for Schools, 114 CIRCULATION 1214, 1215 (2006), available at %

http://circ.ahajournals.org/cgi/reprint/114/11/12 147maxtoshow=&HITS=10&hits=1 0&RESULT _
FORMAT=&fulltext=Russell+R.+Pate&searchid=1&FIRSTINDEX=0&resourcetype=HWCIT. Gover:
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III. THE PREVENTATIVE ROLE OF STATE GOVERNMENT AND LOCAL
SCHOOL DISTRICTS: A SHIFT AWAY FROM OMNIPOTENT
FEDERAL CONTROL

A. The Block Controversy

State government and local school districts play increasingly important
roles in regulating school vending and physical activity laws. The shift from
omnipotent federal control of school nutrition and physical activity to state and
local control began in 1983, with the seminal U.S. Court of Appeals case Na-
tional Soft Drink Ass’n v. Block*' In Block, the National Soft Drink Associa-
tion (now the American Beverage Association) sued the Secretary of
Agriculture, who had prohibited the sale of soft drinks, in schools federally
funded by the Child Nutrition Act of 1966, until the last meal service of the
school day.”

The Block court held that the Secretary of Agriculture went beyond the
scope of his rulemaking authority when he promulgated “time and place regula-
tions” barring the sale of competitive foods throughout the school until after the
end of the last meal service of the day.” As a result, the Child Nutrition Act of
1966 was amended to reflect the court’s decision, and sugary soft drinks—in
addition to other foods of minimal nutritional value (“FMNV”), such as snack
foods and fast foods—were allowed in public schools throughout the day.”*
The National Soft Drink Association’s victory was indeed the Secretary of Ag-
riculture’s loss; federal regulatory efforts were drastically weakened, and state
and local governments were left scrambling to pick up the pieces and create
their own laws regarding school nutrition and physical activity.”

B. Pouring Contracts: Children Gain Weight While Schools
Earn Pennies on the Dollar

After the Block decision, beverage companies quickly swooped in seeking
to establish exclusive “pouring rights” contracts with public school corpora-
tions.”® Not surprisingly, children’s soft drink consumption more than doubled

21. See generally Natl. Soft Drink Ass’n v. Block, 721 F.2d 1348, 1348 (D.C. Cir. 1983).

22. Id. at 1350 (The Secretary of Agriculture promulgated regulations prohibiting “the
sale of soda water (soda pop), water ices, chewing gum, and certain candies, throughout the
public schools . . . until after the last lunch meal of the day.”).

23. Id. at 1353 (“[T]he Secretary exceeded his rule making authority when he promul-
gated the time and place regulations barring the sale of competitive foods throughout the school
and until after the end of the last service of the day.”).

24. Id. at 1348.

25. Seeid.

26. See generally Ellen Fried & Michele Simon, The Competitive Food Conundrum: Can
Government Regulations Improve School Food?, 56 DUKE L.J. 1491, 1491 (2007).
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in less than twenty-five years.”’” By 2004, “75 percent of high schools, 65 per-
cent of middle schools, and 30 percent of elementary schools had ‘pouring
rights’ contracts.”®® While schools have relied on these beverage contracts to
support shrinking budgets, a recent study conducted by the Center for Science
in the Public Interest (“CSPI”) and the Public Health Advocacy Institute
(“PHATI”)” lead the Robert Wood Johnson Foundation to discount the myth of
the beverage company as school financial savior.”’ The CSPI/PHAI study,
which analyzed 120 contracts in 16 states, concluded that such beverage con-
tracts raised less than $20 per student annually.”’ Furthermore, it determined
that most soft drink revenue generated by in school sales—sixty-seven per-
cent—typically benefits beverage companies.’> In pertinent part, the report
states: “This means children (and, by extension, their parents) have to spend
one dollar for their school to raise 33 cents.””

The harmful effects of pouring contracts notwithstanding, the effects of
the contracts are not completely adverse when effectively mediated by private
third parties. For example, the American Beverage Association, whose mem-
bership includes the Cadbury-Schweppes, Coca-Cola, and PepsiCo corpora-
tions is currently providing healthier drinks such as milk and water to public
schools because of an agreement with the Alliance for a Healthier Generation, a
collaboration between the William J. Clinton Presidential Foundation and the
American Heart Association. In the agreement, the sale of high calorie drinks
in schools will be phased out, and smaller bottle sizes will be introduced.
Moreover, the Alliance and the dairy industry reached an agreement to intro-
duce into schools flavored milks lower in sugar.’* Such third party partnerships
and alliances may be beneficial in decreasing children’s soft drink consumption
in schools regardless of the existence of pouring contracts; however, this private
regulation may not be enough. Participation in such agreements is voluntary
for schools, and typically includes long phase-in periods.”® During these transi-

27. S.J.Nielsen & B.M. Popkin, Changes in Beverage Intake Between 1977 and 2001, 27
AM. J. PREVENTATIVE MED. 205, 207 (2004).

28. Fried & Simon, supra note 26, at 1494.

29. Joy Johnson et al., Raw Deal: School Beverage Contracts More Lucrative Than They
Seem, REP. (Ctr for Sci. in the Pub. Interest, Washington, D.C.), Dec. 2006, at iv, available at
http://www.cspinet.org/beveragecontracts.pdf.

30. ROBERT WO0OD JOHNSON FOUND., STUDY SUGGESTS SODA POP CONTRACTS ARE
MosTLY BUBBLES, FEW BUCKS (2006), http://www.rwjf.org/programareas/features/feature.jsp?
id=21123&typeid=151 [hereinafter SODA POP CONTRACTS] (last visited Feb. 10, 2008).

31. Johnson et al., supra note 29, at iv.

32. ld.

33. SobaA Pop CONTRACTS, supra note 30.

34. ALLIANCE FOR A HEALTHIER GENERATION, SCHOOL BEVERAGES, http://www. healthier-
genertion.org/companies.aspx ?id=1376& ekmensel=1ef02451 40 116 btnlink (last visited Feb.
10, 2008).

35. Michelle M. Mello et al., The Interplay of Public Health Law and Industry Self-
Regulation: The Case of Sugar-Sweetened Beverage Sales in Schools, 97 AM. J. PUB. HEALTH
13 (2007), available at http://www.ajph.org/cgi/doi/10.2105/AJPH.2006.107680 (last visited
Feb. 10, 2008).
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tional periods, existing beverage contracts which adversely affect the health and
wellbeing of America’s youth must be followed unless schools are willing to
repay hundreds of thousands of dollars to break their beverage contracts.*
Thus, even with effective third party mediation by well intentioned private par-
ties and alliances with special interest groups, whole generations of American
school children will continue to suffer the long term detrimental impact of con-
stant exposure to foods with little or no nutritional value.

IV. NUTRITION AND PHYSICAL ACTIVITY:
ESTABLISHING EFFECTIVE POLICY

A. Crafting School Health Policies: An Art And a Science

State and local governments have an essential role to play in crafting
school health policy relating, not only to beverage contracts, but also to nutri-
tion and physical activity. The Child Nutrition and WIC Reauthorization Act
of 2004 (the “2004 Act”) required all local school districts participating in the
Child Nutrition Act of 1966 to establish a school wellness policy by the begin-
ning of 2006.>” This federal law appears to encourage more state and local in-
volvement. For example, the Act requires schools to develop local wellness
policies; however, under the 2004 Act, local school districts retain local discre-
tion in interpreting “wellness” and in implementing wellness programs.3 ¥ The
2004 Act contains no enforcement provisions, but requires schools to maintain
certain nutrition guidelines and create health goals relating to nutrition educa-
tion and physical activity.”

State governments, then, have plenary power in designing and implement-
ing school wellness policies. Health policies include laws and regulations as
well as informal and formal rules and social norms.** Health policies also in-
clude written standards designed to guide the choices of educators and school
administrators by helping them to challenge unwritten social norms. For exam-
ple, health policies would allow a school principal to designate additional lunch
time for teachers to exercise.*' Despite the states’ power and interest in protect-
ing the health of their citizens, however, wellness policy is not without fault.
For example:

[Sixteen] states have set nutritional standards on competitive foods [high-
er than those set by the federal government] while 20 states have set time and

36. Id.

37. Child Nutrition and WIC Reauthorization Act of 2004, Pub. L. No. 108-265, § 204,
118 Stat. 729 (2004).

38. Child Nutrition and WIC Reauthorization Act § 204.

39. Child Nutrition and WIC Reauthorization Act § 204.

40. Thomas Schmid et al., 4 Framework for Physical Activity Policy Research, 3 J.
PHYSICAL ACTIVITY & HEALTH (Suppl. 1) S20, S27 (2006).

41. Seeid. at S22.
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place restrictions. . . . [but] only 10 states have rules that apply at all grade lev-
els, and [at] all times of the day, throughout the entire school.**

Moreover, even that legislation is not necessarily effective, as enforcement
of nutritional laws is apparently a low priority in budget-strained schools sub-
ject to increased-testing standards.*’ For example: “A 2001 government review
revealed that only 15 percent of elementary schools and 13 percent of secon-
dary schools met the NSLP [National School Lunch Program] program re-
quirements for saturated fat.”** Such violations are common because, in the
words of Former Assistant Secretary of Agriculture, Carol Tucker Foremon:

[TThe ‘USDA has very few tools to require compliance’. . . if the USDA
refused to provide federal support to noncompliant school districts, ‘the burden
would fall not on the school system personnel who’ve failed to meet the rules
but on poor children who depend on school lunch to get enough calories.”*

Clearly, the lack of enforcement provisions in the 2004 Act hinders the ef-
fectiveness of Federal and state policies governing school nutritional guide-
lines.

B. Time, Talent, and Resources: Recognizing the Problem
is Only Half the Battle

In addition to the challenges posed by attempts to implement nutritionally
conscious policies and programs, schools also face another obstacle; overloaded
academic schedules that seem to necessitate a decreased emphasis on physical
education. With classroom academic time at a premium, state physical educa-
tion requirements are often decreased.*® Currently, forty-eight states require
physical education in schools, but there are great disparities in the guidelines
defining what constitutes sufficient physical education.*’ In effect, this means
that physical education programs in disparate states rarely require the same
amount of physical education, and often impose differing requirements on

42. Simon & Fried, supra note 3, at 140-41 (discussing variations in state wellness legis-
lative activity).

43. See generally Paul D. Houston, Getting on the Right Track, SCH. GOVERNANCE &
LEADERSHIP, Spring 2006, at 6-8, available at http://www.aasa.org/files/PDFs/Focus/SG&L
_Spring %2006.pdf (last visited Feb. 10, 2008).

44. Fried & Simon, supra note 26, at 1514.

45. Id.

46. Houston, supra note 43, at 6-8.

Time spent on physical education and health education is time taken away
from academics. Federal academic mandates, such as those incorporated
into No Child Left Behind [“NCLB”], have put the focus squarely on basic
academic achievement, and many districts have responded by cutting phys-
ical education . . . and other non-academic programs. . . . The government
has the big stick . . . NCLB has come at the expense of . . . physical educa-
tion.
Id.
47. Houston, supra note 43, at 6.
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which grade levels receive access to physical education. In response to these
disparities: “In 2005, at least 39 states considered legislation related to physical
activity or physical education in schools, and at least 21 of those states enacted
legislation or passed resolutions” intended to strengthen school physical educa-
tion requirements generally.*® Consequently, it is not surprising that a 2000
School Health Policies and Programs Study (“SHPPS”) reported that, “only
6.4% of middle schools provided daily PE [physical education] for the entire
school year, whereas 15.5% offered daily PE (or its equivalent) for at least half
the school year.”® In response to the apparent inability of states to reach a con-
sensus on the issue of physical education, an amendment to the No Child Left
Behind Act was recently proposed at the federal level.”® The proposed amend-
ment—the Fitness Integrated with Teaching Kids Act, H.R. 3257—would “re-
quire that all schools, districts and states include the quality and quantity of PE
in the ‘report cards’ currently sent to parents.”' The proposed Act is backed by
the American Heart Association, and would also fund research for reducing
childhood obesity.*

Overloaded academic schedules notwithstanding, states often lack the
funding necessary to ensure that physical education initiatives are being ade-
quately executed.”® Moreover, in addition to the lack of funds necessary to in-
crease enforcement of physical activity in public schools, state legislatures also
face intense political and lobbying pressures to support the soft drink and snack
food industries. Specifically, inexperience in negotiating mutually beneficial
financial partnerships and the absence of incentives designed to encourage
schools and corporations to work collaboratively, combined with a current lack
of wellness policy ‘infrastructure” and a poor understanding of the importance
of wellness-driven legislation, all constitute barriers to establishing successful
wellness policy at the state and local levels.**

C. State Attempts to Resolve the Youth Obesity Crisis:
Legislative Mandate is the Key

Receptivity to wellness legislation is mixed as some states embrace ag-
gressive legislation, while others defer to a strong soft drink and snack food
industry. In Arkansas for example, a 2003 law—Act 1220—made Arkansas

48. Id.

49. Pate et al., supra note 20, at 1215.

50. FIT KIDS ACT, supra note 19.

51. Id.

52. Id.

53. See generally Houston, supra note 43, at 6-8.

54. See generally Fiona C. Bull et al., Implementing National Population Based Action on
Physical Activity — Challenges for Action and Opportunities for International Collaboration,
13 PROMOTION & EDUC. 127 (2006), available at http://www.minsal.cl/ici/destacados/curso
_acti vidad_fisica/Bull_final.pdf (last visited Feb. 10, 2008).
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the first state in the country to promote comprehensive measures intended to
address childhood and adolescent obesity.”> Act 1220 had three goals: (1) to
enhance children’s school environment by teaching healthy habits; (2) to en-
gage parents and the community in encouraging children’s health; and (3) to
enhance the awareness of child and adolescent obesity in order to establish
funded support structures.”® Act 1220 mandated that public schools collect in-
formation regarding students’ body mass index, information that was later
communicated to the students’ parents.”’ This mandate, while initially contro-
versial, utilized a well-received comprehensive support system and unique in-
formational technology in aiding the legislature in accomplishing its goals.”®
As aresult, by 2003, after only one year of implementation, Act 1220 was re-
garded as a successful statewide intervention in the fight against youth obesity
and overweight,” and by 2005, ninety eight percent of the public schools in
Arkansas were participating in the BMI assessment regime.

Conversely, in Indiana, the collection of BMI information on public
school students was not mandated by law. Instead, because it lacked the sup-
port of a legislative mandate, the Indiana State Department of Health and the
Indiana Department of Education merely requested that Indiana public schools
collect height and weight for all enrolled students.*’ As participation in the
BMI data collection effort was voluntary, the vast majority of Indiana’s public
schools declined to collect height and weight data on their students.®

Clearly, Arkansas’s successful effort to mandate the collection and dis-
semination of BMI data on students in public schools differed dramatically
from the non-mandatory—voluntary—BMI data collection efforts in the state of
Indiana. Indeed, even a superficial comparison of the two initiatives makes it
clear that the variation in political receptivity among legislators dramatically
affects the ability of schools to collect consistent, reliable data on child obesity
and overweight.

55. Child Health Advisory Committee Act of 2003, ARK. ANN. CODE. § 20-7-133-135
(2003).

56. The 2005 Arkansas Assessment of Childhood and Adolescent Obesity, EXECUTIVE
SumMARY (Ark. Ctr. for Health Improvement, Little Rock, Ark.) 2005, at 6 [hereinafter The
2005 Assessment]. See genmerally ACT 1220 Summary, ARK. CENTER FOR HEALTH
IMPROVEMENT, http://www.achi.net/current_initiatives/BMI Info/Docs/ACT _1220_Summary
.pdf (last visited Feb. 10, 2008).

57. See generally ACT 1220 Summary, supra note 56.

58. See generally id.

59. James M. Raczynski et al., Establishing a Baseline to Evaluate ACT 1220 of 2003: An
Act of the Arkansas Generally Assembly to Combat Childhood Obesity, REP. (Coll. PUB.
HeartH, U. Ark. for Med. Sci., Little Rock, Ark.), 2005, at 10, available at http://
www.uams.edu/coph/reports/2004Act12202003Y 1 Eval.pdf.

60. The 2005 Assessment, suprag note 56, at 1.

61. Terry W. Zollinger et al., Obesity Related Data in Indiana: A Resource Guide, REP.
(Ind. St. Dep’t. Health, Ind. Univ. School Med. Dep’t. Fam. Med., Indianapolis, Ind.), 2007, at
13, available at http://www.in.gov/isdh/programs/cnop/pdfs/ObesityResourceGuide.pdf.
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V. CREATING A SOLUTION TO THE CRISIS OF YOUTH
OBESITY AND OVERWEIGHT

A. Funding is Important but Real Change Will Necessitate
a Paradigm Shift

Creating an effective solution to the youth obesity crisis is critical, costly,
and frequently confusing. The Trust for America’s Health Chronic Disease
Directors reports: “[E]fforts to combat the obesity crisis will not be successful
until there is a real paradigm shift, with a sustained focus on well-funded, long-
term approaches, a revitalized research agenda that emphasizes longitudinal
studies, and a fresh look at what constitutes “success” and how it is meas-
ured.”®

Decreasing funding and political opposition for the development, imple-
mentation, and evaluation of large-scale obesity studies are monumental barri-
ers to finding comprehensive solutions. Even the CDC—a federal agency—
and its National Center for Chronic Disease Prevention and Health Promotion
(“NCCDPHP”),both charged with the task of promoting health by preventing
and controlling disease, have declining budgets for obesity-related programs.**
In fact, the NCCDPHP budget is equal to a meager three dollars per person an-
nually 16r51 the United States, “which is less than the cost of most fast-food
meals.”

B. The CDC'’s Efforts to Change National Preconceptions About Youth
Obesity and Overweight: The Social-Ecological Model

Funding issues notwithstanding, the CDC does provide a structured
framework for state governments seeking to establish comprehensive nutrition
and physical activity programs. The CDC currently provides twenty-eight
states with funds necessary to address obesity using a variety of CDC approved
nutrition and physical activity strategies, including public school interven-
tions.®® Specifically, the CDC funds states which use a social-ecological model
to address obesity.*’” The social-ecological model addresses youth obesity and

63. Levietal., supranote 11, at 53.

64. Id.

65. Id. :

66. CTR. FOR DISEASE CONTROL & PREVENTION, STATE BASED PROGRAMS: CDC’s STATE-
BASED NUTRITION AND PHYSICAL ACTIVITY PROGRAM TO PREVENT OBESITY AND OTHER CHRONIC
DisEASES, http://www.cdc.gov/nccdphp/dnpa/obesity/state_programs/index.htm (last visited
Feb. 10, 2008).

67. Id. (“From individual behavior change to changes in public policy, state efforts aim to
engage multiple levels of society; this is called the Social-Ecological Model, and it is a
cornerstone of our approach.”).
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overweight using a five-tiered protocol designed to instigate change at the so-
cietal, community, organizational, interpersonal, and individual levels.®®

The social-ecological model’s first level requires change at the societal
level.®® Atthe societal level, the CDC advocates individuals, organizations, and
communities working together to create nutrition and physical activity legisla-
tion and statewide school policies.”® At the second or community level, the
CDC funds states working to improve environmental conditions, through strat-
egies designed to improve such things as recreation facilities or accessibility to
inexpensive and abundant produce.” The social-ecological model’s third level
involves organizational changes such as increased school sports teams or in-
creased physical activity at a local level, while at the fourth level, interpersonal
groups such as families and friends encourage each other in healthful behav-
iors.”” These fourth level interventions may be especially important in light of a
recent study showing that obesity and thinness are “socially contagious” in fam-
ily and friend situations.” The final level of the CDC’s social-ecological model
is the individual level, at which the CDC suggests obesity and other chronic
diseases can be addressed by changing individual behaviors.™

C. The CDC Wages War on Obesity

The CDC’s willingness to offer federal monies in support of school-based
obesity initiatives has been an essential element in the war on youth obesity and
overweight. Indeed, the CDC’s support has provided essential support to
school-based initiatives in several ways. First, the CDC’s support has facili-
tated the creation of a “Coordinated School Health Program,” which teaches
schools and communities how to create healthier school environments through
the integration of community and family involvement.” Second, the CDC’s
support has lead to the development of a “Physical Education Curriculum
Analysis Tool” which helps school districts evaluate their physical education
curriculum based upon national physical education standards.” Schools can
then use the results of this tool to enhance existing curricula or to develop new

68. Id.

69. CTR. FOR DISEASE CONTROL & PREVENTION, OVERWEIGHT AND OBESITY: STATE BASED
PROGRAMS: SOCIAL-ECOLOGICAL MODEL, http://www.cdc.gov/nccdphp/dnpa/obesity/state_pro
grams /se_model.htm [hereinafter SOCIAL-ECOLOGICAL MODEL] (last visited Feb. 10, 2008).

70. Id.

71. .
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73. See generally Nicholas A. Christakis & James H. Fowler, The Spread of Obesity in a
Large Social Network Over 32 Years, 357 NEW ENG. J. MED. 370-79, (2007).

74. SOCIAL-ECOLOGICAL MODEL, supra note 69.

75. CTrR. FOR DISEASE CONTROL & PREVENTION, SEE HEALTHY YOUTH!: FUNDED
PARTNERS: STATES, TERRITORIES, AND LOCALITIES: COORDINATED SCHOOL HEALTH PROGRAMS,
http://www.cdc.gov /HealthyY outh/partners/funded/cshp.htm (last visited Feb. 10, 2008).
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programming.”’ Finally, the CDC has awarded an average of $416,000 in “Di-
vision of Adolescent and School Health” (“DASH”) cooperative agreement
funds to twenty-three states in 2006.”® The U.S. Department of Education
works with DASH-state departments of health to create school-based policies
and programs addressing youth obesity.”

States utilizing CDC funding are using creative strategies to address solu-
tion-resistant youth obesity. For example, the Colorado Physical Activity and
Nutrition Program (“COPAN”) utilized CDC funding to support rural commu-
nities such as Commerce City, where low-income preschool students—a popu-
lation largely understudied—and their parents are offered nutrition, cooking,
and literacy programs.*® Not all states, however, are using the CDC funding
and support as the sole source of creative solutions designed to address youth
obesity at the school level. One appetizing Boston-based program is funded by
the Boston Public Health Commission and Project Bread.®’ Under that pro-
gram, a top Boston restaurant chef is working with school cafeteria managers to
teach them how to cook nutritious, flavor-rich, meals such as chicken parmesan
pizza and hummus.*” It is hoped that schoo] cafeteria managers will then re-
place the traditional greasy cafeteria fare of burgers, fries, French toast sticks,
and smoky links with less traditional healthier alternatives.*’ The chef also
takes photos of the actual food and hangs them on the school wall, so children
will be exposed to the healthy foods in a visual way.**

Indiana, on the other hand, is taking a different approach to educating stu-
dents about good nutrition. Indeed, rather than relying on CDC funding and
support exclusively, Indiana is also using its own high school students to teach
younger students the importance of proper nutrition. These students, known as
the INsight Youth Corps, are working, under a state based initiative, “to pro-
vide experience-based learning, enhance personal and academic achievement,
and build leadership skills among its members, preparing them for future suc-
cess and commitment to lifelong healthy lifestyles and health advocacy.”™ The
INsight Youth Corp is a branch of Governor Mitch Daniels’ statewide health
initiative, INShape Indiana, which provides a one-stop-shop for finding Indi-
ana-based physical activity, nutrition, and tobacco prevention and cessation
information.

77. Id.

78. Levi et al., supra note 6, at 35.

79. Id.

80. CTR. FOR DISEASE CONTROL & PREVENTION, OVERWEIGHT AND OBESITY, http://www.
cdc.gov/nccdphp/dnpa/obesity/state programs/about us.htm (last visited Feb. 10, 2008).

81. J.M. Lawrence, Schools Hope Chef’s Touch Whets Cafeteria Appetites, BOSTON
GLOBE, Sept. 13, 2007, available at http://www.boston.com/yourlife/health/fitness/articles/
2007/09/10/schools_hope chefs touch whets cafeteria_appetites/ (last visited Feb. 10, 2008).
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htm (on file with the author).
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What public school wellness programming options do states not funded
by the CDC have? In 2002, Congress asked the Institute of Medicine (“IOM”)
to develop a prevention-focused action plan to decrease youth obesity in the
United States.* The IOM responded by developing interventions for use by the
federal, state, and local governments.®” At the federal level, the IOM suggested
developing an interdepartmental task force to coordinate federal actions with
regard to school wellness programs.®® It also suggested that the federal gov-
ernment expand funding for prevention intervention research, experimental be-
havioral research, and community-based population research.®® At the state and
local government level, the IOM recommended encouraging opportunities for
physical activity in the community, through changes in ordinances and capital
improvement programs.” Under these interventions, schools were encouraged
to improve the nutritional quality of food and beverages and to implement
school-based interventions which would decrease “screen time.””’ The IOM
also recommended that schools conduct annual assessments of students’
weight, height, and BMI, in addition to ensuring that ali children and youth par-
ticipate in a minimum of thirty minutes of moderate-to-vigorous physical activ-
ity during the school day.”> The IOM also designed interventions for media
outlets and the food industry generally.” Specifically, the IOM encouraged
industrial entities to develop healthier foods, while at the same time working
with media outlets to expand consumer awareness of nutritional information.”

To implement successful wellness policy, scientists, lawyers, and legisla-
tors must work together in understanding current research. An article in the
Journal of Physical Activity and Health suggested a starting point for policy
formation, stating that: ““A popular model of policy development . . . describes
three interrelated factors that are thought to influence the development, imple-
mentation, and outcomes of policy: the knowledge base (research/evidence),
social strategy (effective interventions/solutions) and political will.”*®

VI. CONCLUSION

More federal and state funding is needed to increase the research and evi-
dence knowledge-base related to youth obesity and overweight. Effective in-

86. Preventing Childhood Obesity: Health In The Balance, REP. BRIEF (Inst. of Med.,
Washington, D.C.), 2004, at 1, available at http://www.iom.edu/Object.File/Master/25/858
/Childhood%200besity%204-pager-fix%20for%20web%20pdf.pdf (last visited Feb. 10, 2008).

87. Id. at 2-3.
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95. Schmid et al., supra note 40, at S28.
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terventions and solutions are imperative, but to be successful, states and practi-
tioners must follow Arkansas’s bold lead and disseminate intervention on suc-
cessful youth obesity interventions to others. Moreover, the American Heart
Association’s scientific statement on promoting physical activity accurately
summarizes the role schools must play to ensure that obesity is not allowed to
remain, as Dr. Richard Carmona suggested, the terror within:

Schools are potentially attractive settings in which to promote positive
health behaviors because students spend large amounts of time in the school
environment, elements of the traditional school curriculum relate directly to
health, and schools typically provide extracurricular programs that can promote
health...Disquieting trends in other segments of American society, such as in-
creased “screen time” and decreased reliance on physically active transport,
indicate that the schools should assume a leadership role in ensuring that young
people engage in adequate amounts of physical activity each day. This state-
ment advances policy initiatives that, if fully implemented, would position
American schools as societal leaders in addressing an enormous public health
challenge.”®

Furthermore, as laws regarding the prevention and treatment of youth ob-
esity and overweight can change with each electoral cycle, politicians, at all
levels of federal, state, and local government, must be willing to reach the com-
promises necessary to establish stable health policies. Finally, governors, legis-
lators, and educators—in addition to families and individual students—must
demand adequate funding for further research into the expanding youth obesity
problem in America.

96. Pate et al., supra note 20, at 1220.
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