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I.  REFORM OVERVIEW
The Struggle for Health Reform

Theda Skocpol and Vanessa Williamson

42 Ariz. State L. J.  (2010)

Before 2010, powerful entrenched interests had defeated health care reform in America for almost one hundred years. The first attempt at broad health insurance was in the 1910s, scotched by the insurance companies and the American Medical Association (AMA). The second opportunity came in the 1930s, when Roosevelt considered including health insurance in the Social Security legislation.  It was left out because the AMA again mobilized against it. Harry Truman’s effort to pass “compulsory health insurance” – probably not the best label – was derided as socialism. The next effort was in the 1960s, when reformers decided to start on universal insurance by providing coverage for the elderly.  This bill faced less opposition because the insurance companies didn’t really want to cover expensive, older, sick people – but Medicare did not lead to insurance for everyone.  In fact, it pulled a major voting bloc, seniors, out of the fight for reform and gave conservatives a new scare tactic, convincing the elderly that Medicare might be cut back to pay for other people. In the 1970s, under Nixon and Carter, Democrats refused to accept a better deal than they would get now. And then there was the spectacular failure in 1993-94 under Hilary and Bill Clinton, which led to a Republican takeover of the Congress.

Thanks to this century of failed reform, the United States has been left with a system that is very unusual by international standards. Between the late 1800s and the end of World War II, most other advanced-industrial nations created systems of universal health insurance coverage.  In America, a patchwork of policies leaves more than 46 million Americans uninsured.  Most working-age people get their health insurance through their employers, while federal programs provide coverage for the elderly, the poor and near-poor, and for military veterans. And we pay an enormous premium for this inefficient, piecemeal system.  The United States spends about twice as much per person as other industrial countries do on average, and more than fifty percent more than the next-biggest spender, Switzerland.  

The complex system also disguises high risks.  For doctors, getting paid requires filling out thousands of forms, without the certainty that an insurer will agree to pay. Hospitals have to cope with an unpredictable influx of uninsured people who appear in their emergency rooms. And many Americans, even those who are insured, face the risk that an illness can wipe out the family savings.   In fact, catastrophic health care costs are the leading cause of bankruptcy in America.

Despite the complexities and costs of the existing private and public patchwork that makes up the nation’s health care system, Democrats were committed to modifying the system rather than replacing it root and branch. Many supporters of health reform would prefer a “single payer” system like Canada’s, where the government handles all payments for health services delivered by private doctors and hospitals.  Democratic Presidents and elected officials may agree that such a system would be more efficient and less costly in principle, but in practice they are not prepared to disrupt existing arrangements between employers and private insurance companies (which are major employers in their own right). So Democrats since the 1970s have advocated reforms in existing arrangements.  But preserving the employer core of the system also means taking a very mature system and simultaneously trying to improve its efficiency while expanding its reach. It means trying to squeeze out the resources to cover the uninsured, while readjusting existing institutions to operate more effectively and at lower cost. 

This is a heavy lift politically. Most Americans do not believe that you can pay for forty-six million more people and save money at the same time. No health economists will convince them otherwise. Even more telling, many powerful groups and economic interests have a stake in the current broken system – where one person’s waste is another’s cherished benefit or corporate profit.  Insurance companies, pharmaceutical manufacturers, and hospital systems all find aspects of the current health system very profitable, indeed.  Unions, too, have a strong incentive to protect the very expensive health plans that generations of workers had fought for.  During the health reform battles of 2009 and early 2010, each of these powerful lobbies could stand in the way of critical legislative provisions.  And each interest found it easy to run advertisements preying on public skepticism and aiming to convince people that reform would negatively affect their own health care.

The challenges of a health care fight were certainly clear in the minds of the Democrats in Congress and in the White House, especially those who had lived through the failed reform of the Clinton years. One could easily imagine, particularly given the deepening economic crisis, that health care would get pushed from the top of the agenda.  And yet Obama declared during the campaign and early in his presidency that he would make health care reform a priority in his first term. . . . 

[T]he White House outlined only general, popular principles to define what health care reform would look like, and left the details to Congress. . . . Featuring broad principles was an attempt to avoid “fighting the last war.”  When President Clinton had sought health care reform, the Administration had assembled a 500-person presidential commission headed by Hilary Rodham Clinton, and presented a 1,342-page document to the Congress in the fall of his first year in the presidency.  The plan was so complex that nobody could understand it – except the people who were going lose out under the new system, and they mobilized very effectively against it.  Not only did the entire reform get nixed – legislation did not make it out of a single committee – but the debacle helped sweep the Republicans into Congress in the fall of 1994.  Determined not to repeat that mistake this time, Obama decided instead to give speeches outlining broad, popular principles—health care for more people, insurance that is more reliable, cost containment for business and lower prices for families, and better benefits for the uninsured and the elderly.  When it came to specific provisions – such as an individual mandate requiring everyone to purchase insurance . . .  – the Administration left the fight to Congressional Democrats.  The aim was to let Congressional committees work out compromises that could actually pass the House and the Senate.

The Obama Administration did intervene, however, to try to manage and defuse longstanding interests opposed to health care reform.  On March 5, 2009, the White House held a forum on health care reform that included representatives from insurance companies, doctors and hospital groups, and the pharmaceutical industry.  . . . [T]he strategy worked to a considerable degree.  By May 2009, six major advocates in the health care industry signed onto a letter nominally supporting reform of health care and offering some voluntary cost-cutting measures. . . . The Obama Administration also had some success getting concessions from popularly based interest groups.  The Obama Administration worked with AARP to ensure seniors saw benefits from health care reform, including the closure of the gap in Medicare prescription drug coverage known as the “donut hole.” After a great deal of effort, the Administration also convinced the unions to accept some very limited taxes on the most expensive health care plans . . . .  The White House insistence on including some kind of “Cadillac tax,” as this measure was called, was partly about raising revenue to finance reform, and even more about creating credible cost controls for the future. . . .  

How Scott Brown Threatened – and Then Strengthened – Health Reform

Yet even this close to success, reform very nearly did not happen.  In mid-January 2010, a special election was held to fill the Senate seat held for decades by a liberal champion of comprehensive health reform, Ted Kennedy of Massachusetts, who died in the late summer of 2009. . . . Facing an inept Democratic opponent, Scott Brown promised to oppose costly deals in Washington DC and offered to protect Massachusetts, which already has universal health insurance coverage, from having to pay for benefits for people in other states. Brown won amidst low Democratic turnout, and with considerable support from blue collar workers . . . .

After the surprise election of Scott Brown in Massachusetts, it looked very possible that, once again, as repeatedly over the past century, health reform would fail. Because of the threat of the filibuster, an evolution of Senate procedure beyond the original Constitutional scheme, major legislation required a 60-vote supermajority to move forward. Brown’s election made him the 41st Republican, which all in his party pledged to vote against reform. 

For a time, the Democrats seemed paralyzed, despite their still sizable majorities in the House and the Senate. In due course, however, the Brown victory in Massachusetts spurred Democrats to cooperate to finish a bolder and more comprehensive health reform. Provoked in part by the announcement of huge insurance rate hikes – which reminded the public of the need for some new legislation to rein in insurance companies -- the President took the lead at a public health care summit . . . In taking responsibility for finishing health care reform, Obama gave the Democrats in Congress the cover they needed to put together a negotiated agreement between the House and Senate Democrats. . . .

After some intricate maneuvering by Senate Majority Leader Harry Reid and House Speaker Nancy Pelosi, the House and Senate Democrats finally had the votes to pass health care reform – without the support of a single Republican. . . . On Tuesday, March 23, 2010, several hundred people crowded into the East Room of the White House to watch President Barack Obama sign into law the Patient Protection and Affordable Health Care Act [whose major provisions are summarized in Table 1]. . . .

Table 1: Health Care Reform:  Major Benefits

	[GOAL]
	FINAL LAW [eff. 2014]

	Universal Coverage

	95% covered [up from current rate of 83% of legal U.S. residents under age 65].

	Competition to Make Care More Affordable
	Sets up state-based insurance exchange marketplaces. . . . 

	Support for Low-to-Middle Income Americans 

The federal poverty line (FPL) was set in 2009 at $10,830 for a single person and $22,050 for a family of four.  
	Expand Medicaid to all under 65 with incomes up to 133% of the FPL.

To families between 133 and 400% of the FPL, provide tiered premium credits so families contribute between 2 and 9.5% of income to paying for insurance, and subsidies to cover up to 94% of medical costs.

	Support for Young Adults and the Elderly
	Closes the “donut hole” gap in Medicare prescription drug benefits by 2020.

Children can stay on their parents’ plans until age 26.

Insurance companies cannot charge more than three times as much for older people’s premiums compared to those they offer younger people.

	Effective Regulation
	Prevents insurance companies from charging women higher premiums than men, excluding customers because of a “pre-existing condition,” rescinding a policy when a person becomes sick.  Effective in 2010 for children, 2014 for adults.

	Free-rider Penalty:

Penalties on individuals without qualifying coverage and large employers not providing coverage.
	[Starting in 2014, individuals must obtain insurance unless decent coverage would cost more than 8% of their income.  Those who don’t comply must] pay a tax equal to the greater of 2% of household adjusted income or $695 per person up to $2085.  

Employers with more than 50 employees not offering coverage . . . pay $2000 times the number of full time employees minus 30.  If employer does offer coverage [but coverage is inadequate or costs employees more than 9.5% of income, employers must pay $3000 for each employee who declines coverage and uses a tax credit to purchase insurance through the new exchange.] . . . 


The Next Fights Over Reform Implementation

In many ways, of course, the enactment of the new laws in March 2010 marked a beginning, not an end, a promise of accomplishment, not a fait accompli. Like Social Security and Medicare, Affordable Care is likely to face obstacles and redirections long after passage of the legislation itself.  Looking at the response so far to the passage of health care reform, we can discern the likely outlines of the upcoming battles over implementation.

After a year of confusing and ugly legislative wrangling, the public’s support for the new legislation is lukewarm, while on the far right, there is significant motivation to repeal the legislation entirely. . . . Within hours of the passage of health care reform, more than a dozen conservative state officials, most of them candidates for office in fall 2010, rushed to court to argue that the new laws are unconstitutional.  Republicans in Congress promised their supporters a complete repeal of the new legislation. . . .

By the summer of 2010, cautious majorities of the American public seem more amenable to “wait and see” than total repeal . . . .  Presumably, Republicans can elect a President in 2012 and then try to repeal Affordable Care.  But by then, many Americans will be used to new insurance regulations that protect patients; young Americans will enjoy staying on parental health plans until age 26; older Americans will enjoy enhanced prescription drug coverage under Medicare . . . .

Instead of repeal, gradual chipping away at tax and regulatory and benefit provisions is more likely. Many of the most redistributive policies in the health care reform package do not come into effect until 2014.  It is not impossible that . . . Congresses dominated by Republicans, or by Republicans and conservative Democrats, [could] take a series of quiet actions to modify the reform framework enacted in 2010.  

In the end, much of the fight over implementation is likely to happen in a less-visible arena: the states.  Affordable Care, in its final version, called for state-level health insurance marketplaces, rather than creating a national exchange. . . . The effectiveness of the health insurance exchange provision, therefore, is likely to vary across state lines – and it may be many years before we know whether particular state solutions to widespread problems of access and cost can serve as a model for additional states or the nation as a whole.

How ever the future implementation struggles play out, the passage of Affordable Care in 2010 is a remarkable achievement – enough to make a least a partial case that Barack Obama and the Democrats in Congress during 2009 and 2010 have fashioned parts of another New Deal.  In a highly partisan atmosphere, in the midst of a burgeoning economic crisis, and with comparatively small majority compared to other Democratic presidents who have pushed through major social reforms, Obama sailed through a sea of entrenched interests and secured a wide-ranging and remarkably progressive health care bill, a bill that draws resources from the privileged to spread access to affordable health insurance to most of the U.S. citizenry. But Affordable Care is a blueprint far from fully implemented, and the bitter politics of comprehensive health reform continues. In the coming months and years, we will see to what extent the promise of Affordable Care can be made a reality.

Bad Medicine: A Guide to the Real Costs and Consequences of the New Health Care Law

Michael D. Tanner

Senior Fellow, Cato Institute

July 2010

On March 21, 2010, in an extraordinary Sunday night session, the House of Representatives gave final approval to President Obama’s long-sought health insurance plan in a partisan 219–212 vote.  The bill had earlier passed the Senate on Christmas Eve 2009.  Not a single Republican in either chamber voted for the bill. . . .  More than 2,500 pages and 500,000 words long, the Patient Protection and Affordable Care Act (PPACA) represents the most significant transformation of the American health care system since Medicare and Medicaid. It will fundamentally change nearly every aspect of health care from insurance to the final delivery of care.  

The final legislation is, in some ways, an improvement over earlier versions. It is not the single-payer system sought by many liberals. Nor did it include the interim step of a so called “public option” that would likely have led to a single-payer system in the long run.  The employer mandate is far less onerous than the 8 percent payroll tax once championed by the House.  And the proposed income tax surtax on the wealthy has been dropped.  But that does not mean that this is, as the president has claimed, a “moderate” bill.

It mandates that every American purchase a government-designed insurance package, while fundamentally reordering the insurance market and turning insurers into something resembling public utilities. . . .  Insurance coverage will be extended to millions more Americans as government subsidies are expanded deep into the middle class. Costs will be shifted between groups, though ultimately not reduced.  And a new entitlement will be created, with the threat of higher taxes and new debt for future generations.  In many ways, it has rewritten the relationship between the government and the people, moving this country closer to European-style social democracy. . . .

It seems likely that “repeal” or “repeal and replace” will be the centerpiece of Republican campaigns [in the future].  Numerous court challenges have also been filed, raising questions about the constitutionality of various aspects of the legislation, especially its individual mandate.  It seems almost certain, therefore, that the debate over health care reform will be with us for some time to come.  

In the meantime, the legislation has spawned enormous confusion. Insurance companies report people calling and asking, “Where do we get the free Obamacare, and how do I sign up for that?”  But for good or ill, those expecting immediate change are likely to be disappointed.  Most of the major provisions of the legislation are phased in quite slowly. The most heavily debated aspects, mandates, subsidies, and even most of the insurance reforms don’t begin until 2014 or later. . . .
Individual and Employer Mandates

Perhaps the single most important piece of this legislation is its individual mandate, a legal requirement that every American obtain health insurance coverage that meets the government’s definition of “minimum essential coverage.” Those who don’t receive such coverage through government programs, their employer, or some other group would be required to purchase individual coverage on their own.   This individual mandate is unprecedented in U.S. governance. . . . Moreover, the individual mandate raises serious constitutional questions. 

Under the new law, beginning in 2014, those who fail to obtain insurance so would be subject to a tax penalty. That penalty would be quite mild at first, either $95 or one percent of annual income in 2014, whichever is greater.  But it ramps up quickly after that, . . . [to] the greater of $695 or 2.5 percent of annual income . . .  Individuals will be exempt from the penalties if they . . . are unable to obtain insurance that costs less than 8 percent of their gross incomes. . . . While the law imposes penalties for failure to comply, . . . it does not contain any criminal penalties for failing to comply, and it forbids the use of liens or levies to collect the penalties. However, the IRS . . . may withhold tax refunds to individuals who fail to comply with the mandate. . . . 

Interestingly, the law may have created the worst of both worlds, a mandate that is costly and violates individual liberty, but one that is still weak enough that it may be cheaper for many individuals to pay the penalty than to purchase insurance. As a result it may fall far short of its proponents’ goal of bringing young and healthy individuals, who today frequently forego insurance, into the insurance pool. . . .  

Massachusetts’ experience with an individual mandate yielded just such a result. . . . [E]vidence suggests that Massachusetts residents are increasingly “gaming” the system:  purchasing insurance when they know they are going to use health care services, then dropping it when they no longer need it. . . .  Given that the penalties under the Massachusetts mandate are actually stronger than those under the Patient Protection and Affordable Care Act, this does not bode well for the national plan.  

The new law also contains an employer mandate, although it is watered down from the proposal that passed the House last year. . . . [B]eginning in 2014, if a company with 50 or more full-time employees (or the equivalent) does not provide health insurance to its workers, and as a result even a single worker qualifies for a subsidy to help purchase insurance through the exchange (see below), the company must pay a tax penalty of $2,000 for every person they employ full time (minus 30 workers.) Thus a company employing 100 workers would be assessed a penalty of $2,000 x 70 workers . . . .  [A]s with the individual mandate, the penalty may be low enough that many businesses may find it less costly to “pay” than to “play. . . .”

Insurance Regulations

. . . The Patient Protection and Affordable Care Act imposes a host of new federal insurance regulations that will significantly change the way the health insurance industry does business. Some of these regulatory changes are likely to be among the law’s most initially popular provisions. But many are likely to have unintended consequences. Perhaps the most frequently discussed regulatory measure is the ban on insurers denying coverage because of preexisting conditions. . . . Specifically, the law would require insurers to “accept every employer and individual . . . that applies for such coverage.”  

. . . [I]nsurers would be prohibited from making any underwriting decisions based on health status, mental or physical medical conditions, claims experience, medical history, genetic information, disability, [or] other evidence of insurability . . . .   Insurers are also forbidden to cancel insurance if a policyholder becomes sick.  Finally, there will be limits on the ability of insurers to vary premiums on the basis of an individual’s health.  That is, insurers must charge the same premium for someone who is sick as for someone who is in perfect health.  Insurers may consider age in setting premiums, but those premiums cannot be more than three times higher for their oldest than their youngest customers.  Smokers may also be charged up to 50 percent more than nonsmokers.  The only other factors that insurers may consider in setting premiums are geographic location and whether the policy is for an individual or a family. . . .

While the ban on medical underwriting may make health insurance more available and affordable for those with preexisting conditions and reduce premiums for older and sicker individuals, it will also increase premiums for younger and healthier individuals.  The RAND Corporation recently conducted a study for the Associated Press concluding that premiums for the young would rise about 17 percent . . . . 

The law also places limits on deductibles.  Employer plans may not have an annual deductible higher than $2,000. Family policies are limited to deductibles of $4,000 or less.  There is an exception, however, for individuals under the age of 30, who will be allowed to purchase a catastrophic policy with a deductible of $4,000 for an individual, $8,000 for a family plan. 

In addition, the law requires insurers to maintain a medical loss-ratio (that is the ratio of benefits paid to premiums collected) of at least 85 percent for large groups and 80 percent for small groups and individuals.  Insurance companies who pay out benefits less than the required proportion of premiums, must rebate the difference to policy holders on an annual basis beginning in 2011. This requirement is intended to force insurers to become more efficient by reducing the amount of premiums that can be used for administrative expenses (and insurer profits). However, . . . [i]nsurance overhead includes many useful services and programs. These include efforts to monitor patient care to ensure those with chronic medical conditions are getting appropriate care, exactly the type of program that President Obama says he wants to encourage, and efforts to combat fraud and abuse. Those programs can actually reduce overall costs and result in lower insurance premiums. Forcing insurers to abandon those efforts could have the perverse effect of increasing costs to consumers. . . .

Subsidies

The number one reason that people give for not purchasing insurance is that they cannot afford it. Therefore, the legislation’s principal mechanism for expanding coverage (aside from the individual and employer mandates) is to pay for it, either through government-run programs such as Medicaid . . . or through subsidizing the purchase of private health insurance.

Starting in 2011, states are required to expand their Medicaid programs to cover all U.S. citizens with incomes below 133 percent of the poverty level ([currently,] $14,404 for an individual; $29,327 for a family of four; . . . [T]he primary result of the law’s Medicaid expansion would be to extend coverage to the parents in low-income families and to childless adults. In particular, single, childless men will now be eligible for Medicaid. . . . Initially, the federal government will pay 100 percent of the cost for new enrollees. However, beginning in 2017, states will be required to pick up a portion of the cost . . .  The impact on state budgets would vary dramatically . . .  

Individuals with incomes too high to qualify for Medicaid but below 400 percent of the poverty level ($88,000 per year [currently, for family of four]) will be eligible for subsidies . . . in the form of refundable tax credits. . . . There are actually two separate credits designed to work more or less in conjunction with one another. The first is a “premium tax credit.” The credit is calculated on a sliding scale according to income in such a way as to limit the total proportion of income that an individual would have to pay for insurance. Thus, individuals with incomes between 133 and 200 percent of the poverty level will receive a credit covering the cost of premiums up to four percent of their income, while those earning 300–400 percent of the poverty level will receive a credit for costs in excess of 9.5 percent of their income.

The second credit, a “cost-sharing credit” provides a subsidy for a proportion of out-of pocket costs, such as deductibles and co-payments. Those subsidies are also provided on a sliding income-based scale, so that those with incomes below 150 percent of the poverty level receive a credit that effectively reduces their maximum out-of-pocket costs to 6 percent of a plan’s actuarial value, while those with incomes between 250 and 400 percent of the poverty level would, after receiving the credit, have maximum out-of-pocket costs of no more than 30 percent of a plan’s actuarial value.

The net result of this rather complex formula is that a family of four with an annual income of $30,000 per year, purchasing an insurance policy that cost $9,435, would receive a federal subsidy of $8,481, and have to pay $954 themselves. If the same family had an income of $65,000 per year, they would receive a subsidy of $3,358 and pay $6,077 themselves.  As with many tax credits, the phase-out of these benefits creates a high marginal tax penalty as wages increase. In some cases, workers who increase their wages could actually see their after-tax income decline as the subsidies are reduced. . . .

All together, this law represents a massive increase in the welfare state, adding millions of Americans to the roll of those dependent, at least to some extent, on government largess. Yet for all the new spending, the Patient Protection and Affordable Care Act falls short of its goal of achieving universal coverage . . .

The Exchanges

Perhaps the most fundamental reordering of the current insurance market is the creation of “exchanges” in each state. . . . The exchanges would function as a clearinghouse, a sort of wholesaler or middleman, matching customers with providers and products. Exchanges would also allow individuals and workers in small companies to take advantage of the economies of scale, both in terms of administration and risk pooling, which are currently enjoyed by large employers. . . . 

Beginning in 2014, one or more exchanges would be set up by each state and largely operated according to rules developed by that state.  States would also have the option of joining with other states and creating regional exchanges. If a state refuses to create an exchange, the federal government is empowered to set one up within that state. States are given considerable discretion over how the exchanges would operate, but some of the federal requirements are significant. . . . 

Initially, only businesses with fewer than 50 employees, or uninsured individuals, or the self-employed may purchase insurance through the exchange. Members of Congress and senior congressional staff are also required to purchase their insurance through the exchange. However, beginning in 2017, states have the option of opening the exchange to large employers.

Insurance plans offered for sale within the exchanges would be grouped into four categories based on actuarial value: bronze, the lowest cost plans, providing 60 percent of the actuarial value of a standard plan as defined by the secretary of HHS; silver, providing 70 percent of the actuarial value; gold, providing 80 percent of the actuarial value; and platinum, providing 90 percent of the actuarial value. In addition, exchanges may offer a special catastrophic plan to individuals who are under age 30 or who have incomes low enough to exempt them from the individual mandate. . . . CBO estimates that premiums for bronze plans would probably average between $4,500 and $5,000 for an individual and between $12,000 and $12,500 for family policies.  The more inclusive policies would have correspondingly higher premiums. . . .

Exactly how significant the exchanges will prove to be remains to be seen. . . . However, one should be skeptical of claims that the exchange will reduce premiums. . . .

Medicare Cuts

Despite denials from the Obama administration and Democrats in Congress, the legislation does cut Medicare—and it should! Medicare is facing unfunded liabilities of $50 trillion to $100 trillion depending on the accounting measure used, making future benefit cuts both inevitable and desirable. Of course it would have been better, if the savings from any cuts had been used to reduce the program’s future obligations rather than to fund a brand new entitlement program. . . . 

The bill would change the way payments are calculated for Medicare Advantage. Currently Medicare Advantage programs receive payments that average 14 percent more than traditional fee-for-service Medicare, something that Democrats have derided as wasteful.  However, the program also offers benefits not included in traditional Medicare. . . .  The law imposes a new competitive bidding model on the Medicare Advantage program that will effectively end the 14 percent overpayment. . . . In response, many insurers are expected to stop participating in the program, while others will increase the premiums they charge seniors. . . . Other Medicare cuts include freezing reimbursement rates for home health care and inpatient rehabilitative services and $1 billion in cuts to physician owned hospitals. 

And, for the first time, the secretary of HHS would be permitted to use comparative effectiveness research in making reimbursement decisions. The use of comparative effectiveness research has been extremely controversial throughout this debate. On the one hand, . . . Medicare spending varies wildly from region to region, without any evidence that the variation is reflected in the health of patients or procedural outcomes.   A case could certainly be made that taxpayers should not have to subsidize health care that has not proven effective, nor can Medicare and Medicaid pay for every possible treatment regardless of cost-effectiveness. 

On the other hand, the use of such research in determining what procedures would be reimbursed could fundamentally alter the way medicine is practiced and could interpose government bureaucracies in determining how patients should be treated. . . . There is no doubt that national health care systems in other countries use comparative effectiveness research as the basis for rationing. . . . And the president has named as the new director of the Center for Medicare and Medicaid Services, Dr. Donald Berwick, who is an outspoken admirer of the British National Health Service, and particularly its National Institute for Clinical Effectiveness [NICE], which makes such cost-effectiveness decisions. . . .

Finally, the new law establishes a new Independent [Payment] Advisory [Board]  (IPAB) which would have the power to recommend changes to the procedures that Medicare will cover, and the criteria to determine when those services would be covered, provided its recommendations “improve the quality of care” or “improve the efficiency of the Medicare program’s operation.”  Starting in 2013, if Medicare spending is projected to grow faster than the combined average rate of general inflation and medical inflation (averaged over five years), [IPAB] must submit recommendations bringing spending back in line with that target. Beginning in 2018, the annual spending target becomes the rate of GDP growth plus 1 percent. Once [IPAB] makes its recommendations, Congress would have 30 days to vote to overrule them. If Congress does not act, the secretary of HHS would have the authority to implement those recommendations unilaterally. . . 

Unfortunately, [IPAB] is prohibited from making any recommendation that would “ration care,” increase revenues, or change benefits, eligibility, or Medicare beneficiary cost-sharing (including Medicare premiums). That leaves [IPAB] with few options beyond reductions in provider payments. . . . With Medicare already under-reimbursing providers, further such cuts would have severe consequences, including driving physicians from the program and increased cost-shifting to private insurance. More likely, therefore, [IPAB] will end up as neutered as previous attempts to impose fiscal discipline on government health care programs.

On the other side of the ledger, the legislation increases subsidies under the Medicare Part D prescription drug program. . . . Starting in 2011, a slow reduction in the amount that seniors have to pay out-of-pocket within the “donut hole” begins, eventually reducing that amount from the current 100 percent to 25 percent by 2020. Part of the cost of filling the donut hole will be borne by pharmaceutical companies, who will be required to provide a 50 percent discount on the price of brand-name drugs. . . .

Taxes

The Patient Protection and Affordable Care Act imposes more than $669 billion in new or increased taxes over the first 10 years. These include

Tax on “Cadillac” Insurance Plans. . . . Payroll Tax Hike. . . . Tax on Investment Income. . . . Tax on Prescription Drugs. . . . Tax on Medical Devices. . . . Tax on Tanning Beds. . . .

The combination of taxes and subsidies in this law results in a substantial redistribution of income. The new law will cost families earning more than $348,000 per year (top 1 percent of incomes) an additional $52,000 per year on average in new taxes and reduced benefits. In contrast, those earning $18,000–55,000 per year will see a net income increase of roughly $2,000 per family. . . .

Other Provisions
The legislation includes a number of pilot programs designed to increase quality of health care or control costs. Most are well intentioned but unlikely to have significant impact, especially in the short term. These would include programs such as bundled payments, global payments, accountable-care organizations and medical homes through multiple payers and settings. It would also create a new Center for Innovation within the Centers for Medicare and Medicaid Services (CMS) to evaluate innovative models of care . . . .

The law would also reward hospitals for providing value-based care, and penalize hospitals that perform poorly on quality measures such as preventable hospital readmissions. Of greater concern is a provision to establish a private, nonprofit institute to conduct comparative effectiveness research. . . . Critics fear that comparative effectiveness research will not simply be used to provide information, but to impose a government-dictated method of practicing medicine. The legislation prohibits use of the research to create health care practice guidelines or for insurance coverage decisions. The research would initially be informative only. Still, there is no doubt that many reformers hope to ultimately use the information to restrict the provision of “unnecessary” care. . . .

The law attempts . . . [to] increas[e] the supply of primary-care physicians by shifting reimbursement rates for government programs, such as Medicare and Medicaid, to reduce payments to specialists while increasing reimbursement for primary care.  Yet, what possible reason is there to believe that the federal government can (a) know the proper mix of primary-care physicians and specialists, and (b) fine-tune reimbursements in a way that will produce those results? Nothing in the government’s previous activities suggests that such central planning would be effective. . . .
Expanded, Not Universal, Coverage

Passage of health care reform was heralded by some in the media as providing “near universal coverage. . . .” But by this standard, the Patient Protection and Affordable Care Act falls far short of its goals. According to the Congressional Budget Office, the legislation would reduce the number of uninsured Americans by about 32 million people by 2019.  Most of those gains in the number of insured will not occur until after 2014 when the mandates and subsidies kick in. And even by 2019, CBO expects there to be more than 23 million uninsured. About one-third of the uninsured would be illegal immigrants. But that would still leave 15–16 million legal, nonelderly U.S. residents without health insurance. 

Supporters of the legislation point out that that would decrease the number of uninsured Americans to roughly 6–8 percent of non-elderly Americans, a far cry from universal coverage, but undoubtedly better than today’s 15 percent. . . . It is also important to realize that roughly 47 percent of the newly insured will . . . be put into the Medicaid . . . Given that roughly a third of physicians no longer accept Medicaid patients, these individuals may still find significant barriers to access, despite their newly insured status. . . .
Increased Spending, Increased Debt 
. . . Health-care costs are rising faster than GDP growth and now total more than $1.8 trillion—more than Americans spend on housing, food, national defense, or automobiles.  However, the Patient Protection and Affordable Care Act fails to do anything to reduce or even restrain the growth in those costs. . . . This should not come as a big surprise. The primary focus of the legislation was to expand insurance coverage. Giving more people access to more insurance, not to mention mandating that current insurance cover more services, will undoubtedly result in more spending. . . .

It is also worth noting that cost estimates for government programs have been wildly optimistic over the years, especially for health care programs. . . . There is certainly reason to believe that the costs of this law will exceed projections. For example, as discussed above, increased insurance coverage could lead to increased utilization and higher subsidy costs. At the same time, if companies choose to drop their current insurance and dump employees into subsidized coverage or Medicaid, it could substantially increase the program’s costs. . . .

This is all taking place at a time when the government is facing an unprecedented budgetary crisis. The U.S. budget deficit hit $1.4 trillion in 2009, and we are expected to add as much as $9 trillion to the national debt over the next 10 years, a debt that is already in excess of $12 trillion and rising at a rate of nearly $4 billion per day. Under current projections, government spending will rise from its traditional 20–21 percent of our gross domestic product to 40 percent by 2050.  That would require a doubling of the tax burden just to keep up. . . .

[T]he millions of Americans who purchase insurance on their own through the nongroup market will actually be worse off as a result of this law. According to CBO, their premiums will increase 10–13 percent faster than if the bill had not passed. . . . Of course, for low- and some middle-income Americans, any increase in premiums will be offset by government subsidies. But individuals whose income falls in the range where subsidies begin to phase out, and those not receiving subsidies will likely see significant increases in what they have to pay. . . .

Conclusion

Health care reform was designed to accomplish three goals: (1) provide health insurance coverage for all Americans, (2) reduce insurance costs for individuals, businesses, and government, and (3) increase the quality of health care and the value received for each dollar of health care spending. Judged by these goals, the new law should be considered a colossal failure. . . .

The legislation comes closest to success on the issue of expanding the number of Americans with insurance. . . . The law also makes some modest insurance reforms that will prohibit some of the industry’s more unpopular practices. However, those changes will come at the price of increased insurance costs, especially for younger and healthier individuals, and reduced consumer choice. 

At the same time, the legislation is a major failure when it comes to controlling costs. While we were once promised that health care reform would “bend the cost curve down,” this law will actually increase U.S. health care spending. . . . Clearly the trajectory of U.S. health care spending under this law is unsustainable. Therefore, it raises the inevitable question of whether it will lead to rationing down the road. 

We should be clear, however. With a few minor exceptions governing Medicare reimbursements, the law would not directly ration care or allow the government to dictate how doctors practice medicine. There is no “death board” as Sarah Palin once wrote about in her Facebook posting. Even so, . . . this law represents a fundamental shift in the debate over  how to reform health care. It rejects consumer-oriented reforms in favor of a top-down, “command and control,” government-imposed solution. As such, it sets the stage for potentially increased government involvement, and raises the specter, ultimately, of a government-run single-payer system down the road.

The debate over health care reform now moves to other forums. . . .Elections this fall are likely to see candidates campaigning in favor of repealing all or parts of the legislation. And while institutional barriers such as the filibuster and presidential veto make an actual repeal unlikely, there will almost certainly be efforts by future congresses  to delay, de-fund, or alter many aspects of the law. One thing is certain—the debate over health care reform is far from over. . . .

The Health Bill Explained At Last

Theodore R. Marmor and Jonathan Oberlander

New York Review of Books, August 2010
. . .  Republicans have sought to make health care reform Barack Obama’s “Waterloo” . . . by scaring the public. Ominous and utterly false warnings about “death panels,” a government “takeover” of American medicine, and “pulling the plug on grandma” followed. . . . The irony is that for all the apocalyptic rhetoric, the new health reform law is anything but radical. In fact, it closely resembles the 2006 reform in Massachusetts supported by then-governor Republican Mitt Romney. And most strikingly, it does not replace the current mix of US health insurance schemes with a single public health insurance program like Medicare. Instead, the 2010 reform legislation introduces a complex system of subsidies, mandates, regulations, and programs that build on our present patchwork arrangements . . . 
The bill, known as the Patient Protection and Affordable Care Act, begins to take effect [in 2010] but many of its provisions will be carried out during the coming decade. As of now, a majority of working-age adults and their children—some 157 million people—obtain private health insurance through their employers, while virtually all Americans over age sixty-five, as well as younger adults with permanent disabilities, are covered by Medicare. Low-income Americans who fit certain demographic categories, such as pregnant women and children, have access to Medicaid. . . .  Still others depend on a loose health care safety net, including community health centers that provide subsidized care, as well as on hospital emergency rooms that must by law see all patients, which of course doesn’t mean they will get timely or adequate care. 

There are sizable gaps in US health insurance coverage. . . . A high percentage of workers in small businesses are not covered by their employers and find purchasing their own insurance prohibitively expensive. Those with preexisting conditions like diabetes or asthma face particularly serious obstacles since insurers vary premium rates by health status and regularly deny coverage to those they regard as expensive risks. . . . Low-income adults without dependent children are generally not eligible for Medicaid, leaving many of the nation’s poor uninsured. . . . 

Despite such deep flaws in the US health care system, the central assumption of both the Obama administration and the Democratic leadership in Congress was that only legislation that did not seek to radically change it had a chance of success. That political calculation, in turn, was based on the view that the Clinton administration’s health reform effort failed during 1993–1994 because it tried to change too much and provoked too much opposition from insurance companies and other powerful interests.  

This time around, reformers hoped to reassure the large number of insured Americans who say they are satisfied with their current coverage that they had nothing to fear from change. Democrats also wanted to work with rather than fight against the health care industry. They hoped to gain support from the insurance, hospital, and pharmaceutical industries, which stood to gain financially from expanded insurance coverage and had the financial resources and political influence to undercut reforms they opposed. As a consequence, the creation of a Canadian-style health program, in which universal insurance—Medicare for all—is provided by the government, was never seriously considered. Such a reform would have caused, in the administration’s view, too much disruption of prevailing arrangements and led to an inflammatory and unwinnable debate over “socialized medicine.”  

In building on the existing system, the 2010 reform law largely emulates the 2006 Massachusetts health reform, which expanded coverage by broadening eligibility for Medicaid, grouping the uninsured into a newly created purchasing pool, and providing them, according to their incomes, with subsidies to purchase insurance. Massachusetts residents are required to obtain health insurance or pay a fine. The 2010 law also followed Massachusetts in mostly deferring the harder question of how to reduce the rate of inflation of medical costs in favor of expanding coverage.  


. . . Democrats added an important proposal to the Massachusetts model. They suggested that uninsured Americans should have access to a newly created public insurance plan modeled on Medicare. It was designed to be a means to control health care spending by using the substantial purchasing power and lower administrative costs of the US government. This proposal was opposed by conservative Democrats, Republicans, and the insurance industry. Although a weakened public plan passed in the House, Democratic leaders could not get it included in the final bill.  
3. 
How will the new law work? First, all Americans who earn less than 133 percent of the federal poverty level [amounting to roughly $15,000 for an individual or $30,000 for a family of four] will become eligible for Medicaid. For the first time, Medicaid will offer coverage solely on the basis of income and regardless of family circumstance—including the single adults without children who are now excluded.  The Congressional Budget Office (CBO) estimates that, as a result, about 16 million Americans will gain insurance coverage through Medicaid. . . . 

Most Americans under age sixty-five will continue to receive employer-sponsored coverage. As a new feature, children can stay on their parents’ insurance plans until age twenty-six. New regulations banning insurers from imposing caps on both annual and lifetime payments will also benefit policyholders. Larger employers will have to offer health coverage to their workers or pay a penalty ($2,000 per worker) to the federal government. Smaller employers with fewer than fifty workers will be exempt from this requirement, and, depending on their average wage, businesses with twenty-five or fewer workers are eligible for tax credits to help them buy health insurance for their workers.  

The law also expands coverage by offering subsidies to uninsured Americans to purchase insurance in newly formed health benefit exchanges. Each state is expected to set up and administer these exchanges as a regulated market for health insurance. If a state chooses not to do so, its residents can join a federally sponsored exchange. In either case, people will choose from a variety of private insurance plans within each exchange, with federal subsidies available on a sliding scale to help them pay their premiums. Those with incomes up to 400 percent of the federal poverty level (i.e., now up to about $43,000 [for singles or $88,400 for a family of four]) will be eligible for subsidies.  In all, 29 million Americans are expected to obtain insurance through the exchanges by 2019. . . . 

The insurance exchanges will be regulated extensively. Starting in 2014, insurers will not be able to deny coverage to would-be policyholders or charge them higher premiums because of their health status (though insurers can vary premiums by age). Insurers will also be prohibited from retroactively canceling coverage for sick policyholders. Most Americans will be required to obtain health insurance or pay a federal tax penalty—starting in 2014 at $95 per person or 1 percent of taxable income, whichever is greater, and then increasing to $695 or 2.5 percent of taxable income by 2016.  
The CBO estimates that 32 million Americans will gain coverage through the expansion of Medicaid, subsidies, and insurance exchanges. This will make an enormous difference to the financial circumstances of many Americans with modest means and large medical expenses. Contrary to what conservative critics have claimed, the reform will undoubtedly mean less, not more, rationing of medical care as tens of millions of uninsured persons gain access to health insurance.  

By broadening health insurance coverage, the law moves the United States closer to the principle that no one should go without access to medical care. In regulating the health insurance industry, with provisions to end discrimination on the basis of preexisting conditions, it brings about a long-overdue expansion of federal authority. In these ways and more, the Affordable Care Act is a substantial achievement.  

At the same time, large gaps remain between the problems of American medicine and the remedies that Congress has adopted. Even if the Affordable Care Act were fully implemented, an estimated 23 million people would still lack insurance in 2019. We cannot know precisely who will be without coverage a decade from now. But analysts expect that the uninsured will be made up of three groups: undocumented immigrants who are ineligible for federal subsidies or Medicaid; Americans who still find coverage, even with subsidies, too expensive to purchase on their own but aren’t poor enough to qualify for Medicaid; and healthy people who can afford to buy coverage but will instead choose the cheaper option of paying the penalty for not having insurance. In any case, the United States, alone among industrialized democracies, will likely continue to have a large uninsured population for years to come.  

Nor does the legislation provide Americans with adequate safeguards against rising medical costs. Many Americans with health insurance will still face substantial and growing medical bills. . . .   In fact, the expansion of insurance coverage and regulation described in the law is hardly straightforward. New insurance plans will be regulated differently than existing policies. . . . [I]nsurers whose profits are at stake can be expected to seek loopholes to evade the new regulations. According to the law, the secretary of health and human services must write the thousands of pages of regulations necessary to implement it, and these will be subject to congressional scrutiny and intense lobbying by the health care industry.  . . . One consequence, then, of building on the existing system is that the new law will require coordination of a great many disparate policies if coverage goals are to be met and if the health insurance marketplace is to be transformed.  

Perhaps the largest shortcoming of the reform, though, is the absence of reliable, system-wide controls on medical costs. The law takes steps to slow down the rate of increase in Medicare spending, such as cutting projected payments to hospitals. . . . Outside of Medicare, the measures to slow health care spending are far less impressive. Many health policy analysts believe that the law contains a serious instrument to restrain spending, namely the so-called “Cadillac tax” on expensive insurance plans. By taxing high-cost private insurance plans, insurers and employers will trim overly “generous” benefits and Americans will—so it is hoped—use fewer medical services of low value. Yet this controversial policy is not slated to begin until 2018 and there is no guarantee that a future Congress and president will implement it then.  

Taxing health care benefits—even if restricted to the most generous plans—is hardly popular and is fiercely resisted by labor unions. Furthermore, even if the Cadillac tax does go into effect and saves significant money, it could end up reducing benefits and raising costs for people who do not have comprehensive coverage. . . . 

The law’s strategy to contain costs additionally rests on a series of reforms aimed at improving medical care delivery and health outcomes: paying hospitals on the basis of quality; bundling payments together for inpatient and outpatient care; funding research that compares the clinical effectiveness of medical treatment options; and providing greater coverage of preventive services. It also encourages the formation of so-called accountable care organizations that create networks of primary care doctors, specialists, and hospitals to care (and receive payments) for a defined set of patients. Many of these reforms will be implemented initially in Medicare—a newly established Medicare innovations center is charged with testing payment reform—with the hope that successful policies will then spread through the private sector.  

Health and Human Services Secretary Kathleen Sebelius says that “every cost-cutting idea that every health economist has brought to the table is in this bill.” That is probably true—but it also shows that American health policy researchers pay scant attention to international experience. . . . The new law seems based on the hope that if a large variety of reforms are tested, at least some will succeed; but nobody knows how many will work in practice or whether they will save money at all.  

We do know that other rich democracies that spend much less than the US on medical care do so largely by adopting budgetary targets for health expenditures and by tightly regulating what the governments and insurers pay hospitals, doctors, and other medical care providers. Outside of Medicare, the current reform contains no such measures.  

The Obama administration, confronting enormous opposition over proposals to expand coverage, chose mostly to defer addressing the political problems of cost control. But the  . . . issue cannot be avoided for long. . . . The expansion of coverage and the requirement that individuals purchase insurance, alongside rising premium costs, . . . will increase [pressure] on the federal government to moderate the growth in health care costs—especially in view of sizable budget deficits. . . . 
Republicans are mounting a campaign to “reform and repeal” the law. Twenty-one states— twenty of which have Republican attorneys general—are suing the federal government to overturn the law. They contend that the provision requiring Americans to purchase insurance or pay a tax penalty is unconstitutional. . . . The political challenge to health reform is more serious. Not only does the law lack support from a majority of Americans. . . . [I]f a Republican wins the presidency in 2012 and takes office with Republican majorities in Congress, then reform could be in serious difficulty.  

That is one reason why Democrats frontloaded the law with some popular, low-cost programs. In 2010 alone, provisions that will go into effect include a prescription drug rebate for Medicare beneficiaries; health insurance tax credits for small businesses; the prohibition on insurance companies denying coverage to children with preexisting conditions; and the requirement that insurers allow parents to keep children on their plans until age twenty-six. It will be very difficult for Republicans to overturn these and other policies regulating health insurers that are likely to attract public support.  

But the major insurance provisions in the health reform law—including expanded Medicaid and federal subsidies to help the uninsured purchase insurance—are not set to begin until 2014. Democrats devised this delay in large part to fit the ten-year cost of the bill within a self-imposed $1 trillion dollar limit on new federal spending for health reform. . . . The delayed implementation also produced a major risk. . . . Congress could overturn or replace the core policies designed to expand coverage; they might well target the less popular measures such as the individual and employer mandates or even the cuts in Medicare spending growth that are crucial to financing the expansion of insurance coverage.  
In the short term, if the reformers are to win a defensive struggle against repeal, they will need to clarify the benefits of reform for the public, no easy task given the extraordinary amount of misinformation that has been spread over the past two years. . . . As a result, there is enormous uncertainty about how well and how long the patchwork of health reforms adopted in 2010 will hold together. 
Notes:  Health Care Reform 2010

1.  What’s in a Name?  The legislation’s full name is too lengthy to catch on, and its full abbreviation (PPACA) is so unpleasant sounding that there isn’t even agreement on how to pronounce it.  (Versions include “packa” or “pee-packa” or “puh-PACK-a.”)  For a while the legislation had no name; people just called it the health care reform law.  Then, the White House began to promote the “Affordable Care Act” as a short form.  It remains to be seen whether that, or “ACA,” will stick, so we’ll just continue to call it the new reform law, for now. 

On the politics and process of enactment, see Lawrence Jacobs & Theda Skocpol, Health Care Reform and American Politics (Oxford Univ. Press, forthcoming 2010).
2.  TMI (Too Much Information).  The copious sources of information about health care reform are far more than any normal person can keep up with.  But, a good starting point is the government’s main portal:   
www.healthcare.gov, especially these two sub-pages: www.healthcare.gov/law/about/and www.healthcare.gov/center/
Links to a series of reports from the Congressional Research Service explaining various provisions of the new law in detail can be found at: 

http://coburn.senate.gov/public/index.cfm/healthcare
Other more-or-less neutral sources of information include: 
www.healthreform.kff.org, www.healthcarereform.nejm.org, www.healthaffairs.org/blog, www.healthreformgps.org, www.rand.org/hot_topics/health_care_reform/, www.urban.org/health_policy/health_care_reform/, www.slate.com/id/2220222.
From thoughtful advocacy perspectives, see 
www.commonwealthfund.org/Health-Reform.aspx  
www.rwjf.org/healthreform/   
www.healthcare.cato.org/ 

www.heritage.org/Issues/Health-Care  
This is an entertaining video illustrating the view from small businesses: 

www.nfib.com/press-media/press-media-item/cmsid/51105# 
On insurance regulation, see www.naic.org/index_health_reform_section.htm . 

See generally Symposium, 29 Health Aff. 1087 (2010); Symposium 29 Health Aff. 1284 (2010).  
3.  Can’t Please Anyone.  One reason that cost containment measures are so subdued in the Affordable Care Act was to avoid the fevered opposition from major industry and professional groups that doomed the Clinton reform efforts 15 years early.  This was largely successful.  Muted support, or at least absence of overt opposition, came from the AMA, the hospital industry, and larger insurers.  The Pharmaceutical industry went so far as to pay for adds extolling the need for health care reform, featuring none other than the exact same “Harry and Louise” actors whom the insurance industry famously used to raise widespread public anxiety about the Clinton reform proposal. www.en.wikipedia.org/wiki/Harry_and_Louise 
Among the range of views, consider also those of liberal physicians who favor a “single-payer” national health insurance system:  

As much as we would like to join the celebration . . . , in good conscience we cannot. We take no comfort in seeing aspirin dispensed for the treatment of cancer.  Instead of eliminating the root of the problem - the profit-driven, private health insurance industry - this costly new legislation will enrich and further entrench these firms. . . . 

Millions of middle-income people will be pressured to buy commercial health insurance policies costing up to 9.5 percent of their income but covering an average of only 70 percent of their medical expenses, potentially leaving them vulnerable to financial ruin if they become seriously ill. Many will find such policies too expensive to afford or, if they do buy them, too expensive to use because of the high co-pays and deductibles. 

Insurance firms will be handed at least $447 billion in taxpayer money to subsidize the purchase of their shoddy products. This money will enhance their financial and political power, and with it their ability to block future reform. . . . 

The much-vaunted insurance regulations - e.g. ending denials on the basis of pre-existing conditions - are riddled with loopholes, thanks to the central role that insurers played in crafting the legislation. Older people can be charged up to three times more than their younger counterparts . . . . 

Congress and the Obama administration have saddled Americans with an expensive package of onerous individual mandates, new taxes on workers' health plans, countless sweetheart deals with the insurers and Big Pharma, and a perpetuation of the fragmented, dysfunctional, and unsustainable system that is taking such a heavy toll on our health and economy today. This bill's passage reflects political considerations, not sound health policy. . . . We pledge to continue our work for the only equitable, financially responsible and humane remedy for our health care mess: single-payer national health insurance, an expanded and improved Medicare for All.
Physicians for a National Health Program, Health Bill Leaves 23 Million Uninsured: A False Promise of Reform (March 22, 2010).

4.  The Public Option that Wasn’t.  An intermediate approach to private insurance and “Medicare for All” would be a “public option” that allowed people to purchase coverage from a government-run insurance plan like Medicare.  A public option or “Medicare buy-in” appeared likely at an earlier point in the Congressional deliberations, and was contained in the House bill that initially passed, but this was dropped as a political compromise.  The primary controversy was whether it is fair for the government to impose the same types of price controls on providers as it does under Medicare when it is competing with private insurers, who lack the same market clout.  Some feared, but others hoped, that if the public option succeeded, then private insurers would be driven out of business and the market would move us toward national health insurance.  Short of that, advocates believed that a public plan would impose strong discipline on market forces, requiring private insurers and providers to reduce their costs substantially.  

For debate, see Jacob Hacker, The Case for Public Plan Choice in National Health Reform, http://institute.ourfuture.org/files/Jacob_Hacker_Public_Plan_Choice.pdf  (2009); Susan Jaffe, A Public Health Insurance Plan, Health Affairs (Nov. 2009), www.healthaffairs.org/healthpolicybriefs/brief.php?brief_id=13 ; Victor R. Fuchs, The Proposed Government Health Insurance Company, 360 New Eng. J. Med. 2273 (2009) www.content.nejm.org/cgi/content/full/360/22/2273 ; Michael F. Cannon, Fannie Med? Why a "Public Option" Is Hazardous to Your Health (2009), www.cato.org/pub_display.php?pub_id=10382 ; John Holahan, Linda J. Blumberg, Is the Public Plan Option a Necessary Part of Health Reform? (2009), www.urban.org/publications/411915.html 

5.  Procedural and Remedial Provisions.  Missing from the reform law is any extensive new set of legal remedies.  Despite a plethora of new substantive rights, entitlements, and responsibilities, people are left for the most part to pre-existing sources of legal protection, through normal administrative and judicial processes.  Perhaps this was based on the view that existing avenues of recourse are sufficient, or out of concern that adding new explicit procedural protections would be too controversial.  


One noticeably absent legal provision is any change in medical malpractice law.  Instead, the reform law merely funds more demonstration projects for liability reform at the state level.

II.  INSURANCE REGULATION
Thomas More Law Center v. Obama 
(6th Cir., 2011)

[West Headnote]: Public interest law firm, on behalf of its members, and four individuals brought action challenging the constitutionality of minimum coverage provision of the Patient Protection and Affordable Care Act, which required all applicable individuals to maintain minimum essential health insurance coverage or to pay a penalty. The Court of Appeals, Boyce F. Martin, Jr., Circuit Judge, held that . . . minimum coverage provision was facially constitutional under the Commerce Clause; and in a concurring opinion for a majority of the court, Sutton Circuit Judge, further held that Congress's taxing power could not sustain minimum coverage provision. . . .  Graham, Senior District Judge, filed an opinion concurring in part and dissenting in part.

BOYCE F. MARTIN, JR., Circuit Judge.

. . . Congress found that the minimum coverage provision is an essential cog in the Affordable Care Act's comprehensive scheme to reform the national markets in health care delivery and health insurance. The Act contains five essential components designed to improve access to the health care and health insurance markets, reduce the escalating costs of health care, and minimize cost-shifting. First, the Act builds upon the existing nationwide system of employer-based health insurance. It establishes tax incentives for small businesses to purchase health insurance for their employees, and requires certain large employers to offer health insurance to their employees. Second, the Act provides for the creation of state-operated “health benefit exchanges.” These exchanges allow individuals and small businesses to leverage their collective buying power to obtain price-competitive health insurance. Third, the Act expands federal programs to assist the poor with obtaining health insurance. For eligible individuals who purchase insurance through an exchange, the Act offers federal tax credits for payment of health insurance premiums, and authorizes federal payments to help cover out-of-pocket expenses. The Act also expands eligibility for Medicaid. Fourth, the Act bars certain practices in the insurance industry that have prevented individuals from obtaining and maintaining health insurance. The guaranteed issue requirement bars insurance companies from denying coverage to individuals with preexisting conditions, and the community rating requirement prohibits insurance companies from charging higher rates to individuals based on their medical history.

Finally, the Act's “Requirement to Maintain Minimum Essential Coverage,” takes effect in 2014 and requires every “applicable individual” to obtain “minimum essential coverage” for each month. The Act directs the Secretary of Health and Human Services in coordination with the Secretary of the Treasury to define the required essential health benefits, which must include at least ten general categories of services.  Applicable individuals who fail to obtain minimum essential coverage must include with their annual federal tax payment a “shared responsibility payment,” which is a “penalty” calculated based on household income. The Act exempts from its penalty provision certain individuals, including those deemed to suffer a hardship with respect to their capability to obtain coverage. 

A number of Congressional findings accompany the minimum coverage requirement. . . . Congress found that without the minimum coverage provision, other provisions in the Act, in particular the guaranteed issue and community rating requirements, would increase the incentives for individuals to “wait to purchase health insurance until they needed care.” . . . . Congress concluded that the minimum coverage provision “is essential to creating effective health insurance markets in which improved health insurance products that are guaranteed issue and do not exclude coverage of pre-existing conditions can be sold.” . . . 

The question squarely presented here is whether the minimum coverage provision is consistent with the Commerce Clause of the Constitution. . . . Recognizing that uniform federal regulation is necessary in some instances, the Commerce Clause of the Constitution grants Congress the power “[t]o regulate commerce with foreign Nations, and among the several States, and with the Indian Tribes.” The Supreme Court has held that Congress has broad authority to regulate under the Commerce Clause. From 1937 to 1994 it did not invalidate a single law as unconstitutional for exceeding the scope of Congress's Commerce Power. . . . Current Supreme Court jurisprudence reveals that Congress may use . . .  its Commerce Power to regulate two related classes of activity. First, it has long been established that Congress may regulate economic activity, even if wholly intrastate, if it substantially affects interstate commerce.  Second, Congress may also regulate even non-economic intrastate activity if doing so is essential to a larger scheme that regulates economic activity. For example, in Wickard v. Filburn, 317 U.S. 111 (1942), the Court upheld regulations limiting the amount of wheat that farmers could grow, even for non-commercial purposes. Even though producing and consuming home-grown wheat is non-economic intrastate activity, Congress rationally concluded that the failure to regulate this class of activities would undercut its broader regulation of the interstate wheat market. This is because individuals would be fulfilling their own demand for wheat rather than resorting to the market, which would thwart Congress's efforts to stabilize prices. Similarly, in Gonzales v. Raich, 545 U.S. 1 (2005), the Court held that the federal Controlled Substances Act could be applied to prohibit the local cultivation and possession of marijuana authorized under California law. Leaving home-grown and home-consumed marijuana outside federal control would undercut Congress's broader regulation of interstate economic activity. . . .

In applying this jurisprudence, our first duty is to determine the class of activities that the minimum coverage provision regulates. There is debate over whether the provision regulates activity in the market of health insurance or in the market of health care. In the most literal, narrow sense, the provision might be said to regulate conduct in the health insurance market by requiring individuals to maintain a minimum level of coverage. However, Congress's intent and the broader statutory scheme may help to illuminate the class of activities that a provision regulates. The Act considered as a whole makes clear that Congress was concerned that individuals maintain minimum coverage not as an end in itself, but because of the economic implications on the broader health care market. Virtually everyone participates in the market for health care delivery, and they finance these services by either purchasing an insurance policy or by self-insuring. Through the practice of self-insuring, individuals make an assessment of their own risk and to what extent they must set aside funds or arrange their affairs to compensate for probable future health care needs. . . . 

By regulating the practice of self-insuring for the cost of health care delivery, the minimum coverage provision is facially constitutional under the Commerce Clause for two independent reasons. First, the provision regulates economic activity that Congress had a rational basis to believe has substantial effects on interstate commerce. In addition, Congress had a rational basis to believe that the provision was essential to its larger economic scheme reforming the interstate markets in health care and health insurance. . . . 

Thomas More argues that the minimum coverage provision exceeds Congress's power under the Commerce Clause because it regulates inactivity. However, the text of the Commerce Clause does not acknowledge a constitutional distinction between activity and inactivity, and neither does the Supreme Court. Furthermore, far from regulating inactivity, the provision regulates active participation in the health care market. As long as Congress does not exceed the established limits of its Commerce Power, there is no constitutional impediment to enacting legislation that could be characterized as regulating inactivity. . . . Furthermore, far from regulating inactivity, the minimum coverage provision regulates individuals who are, in the aggregate, active in the health care market . . . because of two unique characteristics of this market: (1) virtually everyone requires health care services at some unpredictable point; and (2) individuals receive health care services regardless of ability to pay. . . . 

[I]t is not necessary to resolve whether the provision could also be sustained as a proper exercise of Congress's power to tax and spend under the General Welfare Clause . . . 

GRAHAM, Senior District Judge, dissenting in part.

. . . The mandate is a novel exercise of Commerce Clause power. No prior exercise of that power has required individuals to purchase a good or service. This fact alone does not answer the constitutional question, but it does highlight the need for judicial scrutiny. . . . 

Without question, forcing all individuals to purchase a product that not everyone would otherwise purchase will have an effect on commerce. But Congress cannot be tolerated to justify its exercise of power by creating its own substantial effects. In determining whether the substantial effects test is satisfied, the focus must be on the existing economic activity Congress seeks to regulate, not on the impact the regulation would have. The inquiry then is whether plaintiffs' “activity,” as it were, substantially affects interstate commerce. . . . The conduct being regulated is the decision not to enter the market for insurance. Plaintiffs have not bought or sold a good or service, nor have they manufactured, distributed, or consumed a commodity. . . . Certainly there is an interstate market for health insurance, but, unlike the plaintiffs in Wickard and Raich, plaintiffs here have not entered the market. In no other instance has Congress before attempted to force a non-participant into a market. . . . 

Here, Congress's exercise of power intrudes on both the States and the people. It brings an end to state experimentation and overrides the expressed legislative will of several states that have guaranteed to their citizens the freedom to choose not to purchase health insurance. The mandate forces law-abiding individuals to purchase a product—an expensive product, no less—and thereby invades the realm of an individual's financial planning decisions. In the absence of the mandate, individuals have the right to decide how to finance medical expenses. The mandate extinguishes that right.

Congress may of course provide incentives (in the Tax and Bankruptcy Codes, for instance) to steer behavior, and it may impose certain requirements or prohibitions once an individual decides to engage in a commercial activity. See, e.g., Heart of Atlanta Motel v. U.S., 379 U.S. 241 (1964) (Congress had power to impose anti-discrimination requirement on individual who operated a motel). It is a different matter entirely to force an individual to engage in commercial activity that he would not otherwise undertake of his own volition. . . . 

It is true that decisions not to purchase insurance are in some sense economic ones. They are choices about risk and finances. When viewed in the aggregate, these decisions have economic consequences. . . . The problem with the government's line of reasoning here is that it has no logical end point, . . .   If the exercise of power is allowed and the mandate upheld, it is difficult to see what the limits on Congress's Commerce Clause authority would be. What aspect of human activity would escape federal power? 

The ultimate issue in this case is this: Does the notion of federalism still have vitality? To approve the exercise of power would arm Congress with the authority to force individuals to do whatever it sees fit (within boundaries like the First Amendment and Due Process Clause), as long as the regulation concerns an activity or decision that, when aggregated, can be said to have some loose, but-for type of economic connection, which nearly all human activity does. Such a power feels very much like the general police power that the Tenth Amendment reserves to the States and the people. A structural shift of that magnitude can be accomplished legitimately only through constitutional amendment.

Oil and Water: Mixing Individual Mandates, Fragmented Markets, and Health Reform

Allison K. Hoffman

36 Am J. Law Med. & Ethics 7 (2010)

At the heart of the newly enacted federal health insurance reform legislation (“Health Reform Law”) is an “individual mandate.” . . . [This] has been held up as the “American” way to achieve universal coverage, where every citizen can choose her own insurance, and commercial insurers can compete for profit. By laying claims to coverage, choice, and competition, the mandate has garnered a strong and diverse set of supporters. Hillary Clinton and John Edwards championed the individual mandate during the 2008 Democratic primary race. Former Governor of Massachusetts Mitt Romney, a Republican, proposed it as a key element of the Commonwealth’s health reform, which was enacted into law by an overwhelmingly Democratic legislature in 2006.  The health insurance industry, historically resistant to national reform, has supported an individual mandate and has even offered concessions in return for inclusion of the mandate in legislation. . . .

Yet, there is no clear expression of, or consensus as to, why we would want to increase coverage through an individual mandate. . . . I suggest in this article that there are three primary reasons that drive support for the individual mandate . . . which I characterize as paternalism, efficiency, and health redistribution . . . .  First, some people are worried about the wellbeing of the uninsured themselves, motivated by the uninsured individual whose cancer or heart disease will go undiagnosed and lead to premature death or, if diagnosed, will cause him to choose between his financial and physical wellbeing because of the high costs of his medical care. . . . Alternatively, some are interested in their own bottom line, angry that the uninsured don’t “pay their share,” making insurance more expensive for everyone else. Their support for the mandate is animated by the stories of the 28 year-old who decided he was healthy enough to “go bare” without insurance coverage and then has a mountain biking accident that results in tens of thousands of dollars of emergency room care he can’t afford.

Others struggle morally with the fact that nearly 1/5 of all Americans lack insurance, particularly if they are poor or sick, and what such a reality says about us as a nation of people.  They want to ensure that we create a system that enables all members of their community – locally and nationally – to have equitable access to good medical care when in need. . . . [T]he primary focus of this paper . . . [is] support[ing] the mandate for redistributive reasons so that the risk of poor health is shouldered more equally by all Americans.  The mandate promotes such redistribution by requiring the uninsured who have arguably rationally opted out of the insurance market (because they are healthy and unlikely to need medical care) to buy health insurance nonetheless to finance care for those sicker or less lucky than themselves.  When the healthy and the sick pool risk, it creates a redistribution of wealth from the healthy to the sick, which I call “health redistribution" in contrast to “income redistribution,” whereby wealthy are taxed to provide health care for the poor (e.g., in Medicaid).

Advocates . . .  argue, for example, that health redistribution enhances the political feasibility of funding subsidies for insurance coverage for the poor and sick, by facilitating subsidies within the bounds of a defined program and among a broader base, thus avoiding the sharp division between haves and have-nots created by income tax-based subsidies. . . . Effective health redistribution might also unlock greater insurance market efficiency by reducing practices of medical underwriting and risk selection.

Finally, I show that some scholars see health redistribution as a means to institutionalize a more solidaristic regime of health insurance in the U.S., where access to health care can be divorced from market forces or individual wealth.  In other words, for some, implementing an individual mandate would be tantamount to asking Americans to act collectively so that everyone – rich, poor, sick, or healthy – can access medical care when in need, regardless of income or health status. This notion of health solidarity has deep roots in health care provision historically in the U.S., through mutual aid societies and religious organizations, and is a central attribute of health care in all other advanced nations. . . .

Yet, . . . the individual mandate will not be able to realize such benefits that rely upon its ability to promote health redistribution if it is implemented in a fragmented health insurance market. Fragmentation is an atomization of the health insurance market into numerous risk pools – a complex process that has been fueled by private market competition and exacerbated by regulation in both intentional and unintentional ways. Commercial insurers’ profit relies upon their ability to segment people into groups of predictable or similar risk and price according to risk or to select out good risks (i.e., cherry picking). To better manage risk and profit, insurers have carved up the insurance market into submarkets – large group, small group, and individual. Risk is not pooled among these three markets. This means that if healthy individuals are disproportionately insured in one market and sick in another, they don’t share in risk and medical costs.  Furthermore, . . . risk pooling may be limited among individual insureds to the extent insurers are permitted under state law to design premiums and coverage based on projections of individual risk. . . .  By creating such crevasses that limit the scope of risk pooling, fragmentation makes it impossible to distribute costs of poor health broadly among both healthy and sick . . . . Fragmentation is not an easy problem to fix. The most elegant solution may be a single payer system designed to completely eliminate fragmentation, [but this is not politically feasible]. . . .  

By compelling everyone to be a consumer of insurance, the individual health insurance mandate might . . . eliminate adverse selection into health insurance markets.  This is the primary motivation economists cite for the individual mandate.  Adverse selection is a problem of information asymmetry in insurance markets.  Insurers are concerned that those who seek insurance are more likely than average to consume medical care because of something the buyers know about their own health, family history, or behavior that insurers don’t know and can’t easily discover[,] . . . which creates inefficiency.  Insurers have little concern of adverse selection with respect to large, employer-sponsored group insurance. Because these groups are formed for non-health reasons and almost all employees enroll in coverage, the distribution of risk in them is reasonably predictable and stable.  Group risk becomes less predictable as a group becomes smaller and thus the concern of adverse selection increases.  In the individual market, every applicant is considered an unmitigated adverse selection risk.

Insurers respond in two ways that drive up the cost of insurance and, as a result, price buyers out. First, insurers charge a higher premium based upon a rational presumption that higher-risk individuals will more often choose to purchase insurance than lower-risk individuals. This phenomenon is also called the “standard lemons pricing effect” . . . . Second, insurers counter adverse selection through risk selection and classification practices to the extent permitted by state law, driving up overhead costs. For example, insurers use medical underwriting to design and price coverage based upon an individual’s projected risk.  If a group or individual has high expected expenses, the insurer might charge a higher premium or limit coverage through exclusion of certain pre-existing conditions. If a person has already manifested an expensive disease, such as liver disease, the insurer might deny coverage altogether. Insurers also use sophisticated practices of marketing and benefit/network design to guide low-risk and high-risk beneficiaries to different insurance products. . . .

The use of such practices drives up administrative costs associated with insurance, resulting in higher load factors (administrative costs plus profits) in the small group and individual markets, where the risk of adverse selection is higher and these practices are more intensively used . . . .  If the mandate does in fact eliminate adverse selection into markets by discouraging low-risk individuals from avoiding or dropping health insurance coverage, it might ameliorate some of this inefficiency. . . . Following a mandate, insurers can no longer assume that applicants are disproportionately lemons. Rationally behaving insurers in a competitive market would no longer charge “lemons” premiums, based on assumption of higher-than-average risk enrollees, thus making insurance affordable to more people. . . . That being said, . . . when certain practices for identifying risk are banned, insurers tend to rely on other practices – both legal and illegal – to identify higher-risk applicants. . . . 

Initial Thoughts on Essential Health Benefits

Amy B. Monahan

NYU Review of Employee Benefits and Executive Compensation (2010)

While it does not grab the attention that the blockbuster reforms just described do, PPACA also requires that all health insurance policies issued on the individual and small group market cover “essential health benefits.” This change is a fundamental reform that will affect a great many Americans.  For the first time, the federal government is taking the primary role in regulating the substance of health insurance coverage, at least in the individual and small group markets.  And this task goes well beyond the limited substantive mandates contained in ERISA.  The federal government will have to specify all of the services and treatments individual and small group policies must cover.  Not only is the federal government broadening the types of policies it regulates by moving beyond the regulation of employer-sponsored coverage, it is also regulating a much broader range of services and treatments than it ever has before.  . . . 

Interestingly, PPACA does not at all change the substantive regulation of large group plans, or of self-insured plans.  Large group plans remain regulated at the state level and through ERISA, while self-insured plans remain subject only to ERISA’s limited substantive provisions.  Despite the exemption for self-insured and large group plans, the definition of essential health benefits will be of primary policy importance given the large number of plans it will likely effect.  

Essential health benefits are not, however, specified in the statute.  Rather, the Secretary [of HHS] is . . .  directed to ensure that the scope of essential health benefits is “equal to the scope of benefits provided under a typical employer plan, as determined by the Secretary.” The [statute also imposes] . . . significant boundaries on the Secretary’s ability to exclude benefits.  In particular, the Secretary is directed to “[n]ot make coverage decisions, determine reimbursement rates, establish incentive programs, or design benefits in ways that discriminate against individuals because of their age, disability, or expected length of life” and also to “[e]nsure that health benefits established as essential not be subject to denial to individuals against their wishes on the basis of the individuals’ age or expected length of life or of the individuals’ present or predicted  disability, degree of medical dependency, or quality of life.” There is no positive guidance regarding what should be the basis for excluding benefits, only what must not be used.

States continue to have the authority to regulate the substance of health insurance contracts, above and beyond the federal essential health benefit requirements. However, this authority is very significantly tempered.  Because the federal government is subsidizing coverage obtained by low and moderate income individuals, PPACA provides that states must bear the cost of any premium increase caused by state benefit mandates that are greater than the federal essential health benefit requirements.  This payment requirement applies only with respect to individuals who are receiving a premium tax credit through the exchange.  Without such a requirement, states would be free to enact expensive benefit mandates and force the federal government to bear a significant portion of the cost of such mandate, because the federal tax credits are based on premium cost. . . . 

Below is a table summarizing the various insurance markets and the permissible sources of substantive regulation that will be in place beginning in 2014, when the majority of PPACA’s insurance reforms take effect. As the table illustrates, instead of unifying and simplifying the substantive regulation of health insurance, PPACA has made it more complicated.  . . . 
Sources of Substantive Regulation under PPACA
	Market
	Types of coverage available
	Federal Regulation
	State Regulation

	State Exchanges
	Individual
	Essential Health Benefits
	States must subsidize mandates that exceed Essential Health Benefits for individuals receiving tax credits

	
	Small Group
	Essential Health Benefits + ERISA if employer-sponsored
	

	State Non-Exchange
	Individual


	Essential Health Benefits
	State may mandate additional benefits, no subsidy required

	
	Small Group
	Essential Health Benefits 
	

	
	Large Group
	ERISA if employer-sponsored
	

	Self-insured Employer Plans
	Small Group

Large Group
	ERISA
	None


Initial Thoughts and Questions

PPACA’s provisions regarding the substance of health insurance coverage represent a tremendous change from the status quo, for the first time requiring the federal government to assume the primary role in this area of regulation. . . . The practical result is likely to be that states will no longer regulate the substance of health insurance in the individual and small group markets and will leave that task entirely to the federal government.  . . . 

Self-insured and large group plans do not need to concern themselves with federal essential health benefits because they are exempt from such requirements.  At first glance, this is somewhat disconcerting.  Much has been written regarding the unfairness of current health insurance regulation, where self-insured plans, even those that reinsure nearly all of the risk inherent in such plans, face essentially no substantive regulation while an employer that has chosen a different funding mechanism, direct insurance policy purchase, faces significant substantive regulation at the state level. . . . PPACA does little to address the regulatory disparity between insured and self-insured plans and in fact embraces self-insured and large group plans as market leaders to be emulated. . . . 

One possible explanation is that it is preferable to have self-insured plans drive the regulatory market.  Such an explanation would be premised on the assumptions that self-insured plans (1) are typically offered by large employers, which suggests that the employees covered by them may be a large enough group to be a fair representation of the community at large and (2) accurately reflect employee preferences with respect to the content of coverage.  Unfortunately, there is reason to be skeptical that such plans do accurately reflect employee preferences. . . . 

Perhaps the most interesting aspect of essential health benefits is the paucity of Congressional guidance given to the Secretary . . . [about] the basis on which the Secretary should exclude benefits from the definition of essential health benefits.  Nearly all of the guidance given to the secretary is inclusionary in nature . . . . The decisionmaking process is going to be very difficult (and potentially very costly) without any such guidelines.  Consider the fact that the determination of essential health benefits is subject to notice and comment.  This means that individuals will have the opportunity to suggest which benefits to cover, and often these comments will be driven by personal anecdote.  These anecdotes are very powerful. . . . 

Unfortunately, if you look at the statute, it specifically denies to the Secretary the ability to use certain rationing mechanisms.  For example, it prohibits the Secretary from making coverage decisions in ways that discriminate against individuals because of their expected length of life. This would presumably rule out the ability of the Secretary to deny coverage for an expensive cancer treatment that extends an individual’s life expectancy by only a few months, or to deny coverage for certain treatments for individuals of very advanced age.  This provision appears to prevent the adoption by the Secretary of a scheme similar to that used in the United Kingdom, which is quantitatively based and takes into account such factors.
  While the approach has been criticized in the United States, it at least has the advantage of providing concrete guidelines on what gets covered and what does not. . . . 

PPACA is a huge piece of legislation that will make many fundamental changes with respect to how health insurance is priced, bought, and paid for.  Among these changes is a new role for the federal government in shaping the content of coverage, effectively displacing states in this area.  This displacement is not particularly problematic if the federal government can do its job well.  But the statute itself provides a tremendous amount of administrative authority to the Secretary of Health & Human Services with very little concrete guidance with respect to determining the content of such coverage.  The most significant challenges faced by the Secretary are going to be creating a framework to make meaningful distinctions between benefits that are considered “essential” and those that are not, all while balancing the fiscal impact of such decisions.  

Notes: Insurance Regulation and Reform

1.  Constitutional Challenges.  For analyses of the constitutional issues, see resources collected at  

http://acalitigationblog.blogspot.com/2011/06/some-essential-reading.html. 

2.  Controlling Costs without Rationing Care: Good Luck with That!  The political aversion to acknowledging the inevitability of rationing care was amplified by the public uproar over the so-called “death squads,” falsely alleged (by Sarah Palin and other conservative opponents) to be part of health care reform proposals.  The legislative provisos that preclude limiting care on account of costs were meant to dispel that bogeyman.  Another political motivation was to minimize providers’ opposition to the legislation.  


Initially, at least, the federal government has tossed this hot potato to the states, declaring that they should each decide how to meet the ACA’s requirement of 10 comprehensive “essential health benefits” while keeping insurance affordable:  Essential Health Benefits: HHS Informational Bulletin  (Dec. 2011), http://www.healthcare.gov/news/factsheets/2011/12/essential-health-benefits12162011a.html 
2.  Medical Loss Ratio.  How to define and measure the “medical loss ratio” is a critically important and controversial policy issue because it entails the proper balance between administrative overhead and medical expenses.  Consider, for instance, whether “wellness incentives” paid to patients for participating in weight reduction or health monitoring programs should count either in the numerator or the denominator.  Are they a medical or administrative expense?  Are they paid out of the premium, or do they instead act more like a premium rebate?  See generally www.naic.org/documents/committees_e_hrsi_hhs_response_mlr_adopted.pdf

What strategies might emerge under these mandatory caps on overhead expenses?  For a range of possibilities, consider the large fraud investigation of Wellcare, one of the country’s largest for-profit firms specializing in private Medicaid and Medicare plans.  Wellcare agreed to pay almost $100 million to settle charges that (among other things), in 
order to meet Florida Medicaid’s 80% minimum loss ratio, it hid administrative expenses in an off-shore reinsurance subsidiary and in a wholly-owned mental health subsidiary, and that it manipulated payment rates to providers in order to exaggerate its actual medical expenditures.  See http://securities.stanford.edu/1038/wcg_01/ , http://hcrenewal.blogspot.com/search/label/Wellcare 

3.  Insurance Exchanges and States’ Options.  The law’s major regulatory changes will not take effect until 2014.  In the meantime, states must decide whether to establish their own insurance exchanges or instead to use a federal exchange as a default.  Initially, about 20 states opted to use the federal fallback high risk pools that, in the meantime, cover uninsured people with pre-existing conditions rather than to set up their own high risk pools using federal funds.  Most of these opt-out states are the same ones suing to invalidate the reform law on constitutional grounds.  Is it consistent to claim that the law infringes states’ prerogatives to regulate health insurance, and at the same time abdicate to the federal government any state role in implementing insurance reforms?

In setting up either a federal or states insurance exchange, there are many important issues policy and regulatory issues to resolve.  See Timothy S. Jost, Health Insurance Exchanges and the Affordable Care Act: Key Policy Issues (Commonwealth Fund, July 2010).

4. ERISA Pre-emption, More Confusing than Ever.  Note that the reform law does not fundamentally rework the basics of ERISA pre-emption; instead, it adds another layer of complexity, in the form of exchange versus non-exchange markets.  Within exchanges, it is not yet clear exactly how employer plans will be structured -- for instance, whether employers can select only one plan for all workers or instead must give workers a choice of plans to pick from.

States still may regulate insurance sold outside of exchanges, and still may not regulated self-insured employers.  Also, ERISA continues to pre-empt state-law tort or contract suits against employer-sponsored plans, both inside and outside exchanges.  The major change is that federal law now substantially fills in the ERISA regulatory “vacuum” created by ERISA pre-emption, as follows. It appears (but it is not yet 100% certain), that the following federal standards (some new, some existing) apply to self-insured employers as well as to insured plans:  

· must cover pre-existing conditions, etc. (sec. 2704, 2712)

· may not exclude an entire category of licensed practitioners (sec. 2706)

· must cover participation in federally-funded or FDA-qualified clinical trials for life-threatening conditions (2709)

· must cover preventive health services (2713), at least 2 days following childbirth, and dependent children until age 26 (2714), 

· must provide internal and external appeals processes for denied claims (sec. 2719)

· may not set lifetime or annual limits on total costs (sec. 2711)

· mental health parity (if mental health benefits are included, they may not have more limitations than regular health care)

The major remaining gap between ERISA pre-emption and federal law is the continuing absence under federal law of any personal injury damages against employer-sponsored health plans.

5.  Discrimination no More.  The provision discussed by Prof. Monahan above that prohibits designing essential benefits “in ways that discriminate against individuals because of their age, disability, or expected length of life” adds substantially to the ADA arguments discussed in the main casebook.  According to Prof. Sara Rosenbaum (unpublished), this “powerful statutory check on . . . [benefits] design and plan administration has no counterpart in prior law.”  Therefore, carefully note which types of insurance are (and are not) covered by this proviso.

III.  HEALTH CARE DELIVERY REFORM

Partners in Health: How Physicians and Hospitals Can Be Accountable Together

Francis J. Crosson and Laura A. Tollen (2010)

Any approach to sustained cost reduction in health care must involve hospitals and physicians. Hospitalizations are the most costly form of care delivery, and conventional wisdom is that physician care decisions directly drive over 80 percent of total health care costs. Accordingly, there is a growing consensus that changes in payment incentives to hospitals and physicians are required, and that such changes must be more than superficial. Most such payment reforms involve either prepayment for services to be rendered, with some form of risk sharing, or episode-based payments such as case payments to physicians and hospitals together. 

 
But there is a problem. As seen in [the Figure below], advanced payment methodologies are most feasible in an environment of highly organized providers. Such payment methodologies are much less feasible in the disaggregated delivery model that exists in much of the United States today. . . .   [image: image1.png]FIGURE 1.1
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The solution to the problem is a coordinated set of delivery system reforms that involve changes in both payment and incentives and in the structure of how hospitals and physicians are organized to provide care. The changes must address the chicken-or-the-egg dilemma that has impeded progress in delivery system integration in many parts of the country. Without payment reform, there is little motivation for disaggregated physicians to do the hard work of forming larger organizations and to work with hospital administrators. Conversely, without the existence of greater numbers of integrated organizations, payers (including Medicare) have gained little traction in developing advanced payment methodologies because so few entities are capable of receiving them and succeeding with them.  

 
Over the past eighty years, there have been a number of carefully constructed calls for delivery system integration. In 1933, the Committee on the Costs of Medical Care recommended that the United States seek to create many more group practices (modeled after the Mayo Clinic), because such practices were more efficient and less costly than solo practices. More recently, . . . in its landmark report in 2007, A High Performance Health System for the United States, The Commonwealth Fund Commission on a High Performance Health System called for “the U.S. [to] embark on the organization and delivery of health care services to end the fragmentation, waste, and complexity that currently exist. Physicians and other care providers should be rewarded, through financial and non-financial incentives, to band together into traditional or virtual organizations that can provide the support needed for physicians and other providers to practice 21st century medicine.” 

 
The goal then, in the context of [the Figure above], is to move through both payment changes and delivery system changes over time from the “southwest” corner of the ﬁgure to somewhere closer to the  “northeast” corner. There are many ideas about how to do this, discussed throughout this book. Virtually every one of these ideas for change will require increased collaboration or integration between hospitals and physicians. . . . Here, we will discuss three of these proposals: . . . .   
 Clinical Integration 

 Most U.S. physicians practice medicine, at least in part, within a hospital setting but without a direct legal or ﬁnancial relationship with the hospital. There are some exceptions to this model. In integrated delivery systems, such as Kaiser Permanente, . . . most physicians are employed by the group practice, which either owns or has a ﬁnancial arrangement with the hospital or hospitals. Similarly, in physician hospital organizations (PHOs), the hospital and its associated physicians create a joint ﬁnancial entity through which revenue is distributed. Recently, hospitals have begun to employ physicians directly in a variety of specialties. . . . In each of these settings, there is usually a sound structural, ﬁnancial, and legal basis for physicians to work closely together to improve care quality and reduce unnecessary costs. . . . 

In the more common setting, where the physicians and hospitals are not part of a single economic entity, the situation is quite different. In some states, the  “corporate practice of medicine bar” prevents hospitals from hiring physicians . . . . In addition, a broad range of federal laws and regulations inhibits physician-hospital interrelationships, including antitrust provisions, tax-exempt organization regulations, laws intended to prevent limitation of services to Medicare beneficiaries, and “anti-kickback” and “Stark” provisions.  
   These regulations, as well as possible mitigation approaches, are discussed in detail [throughout this] Chapter. Were there to be a signiﬁcant “relaxation” of the laws and regulations that now inhibit ﬁnancial arrangements between otherwise separate physicians and hospitals, it is possible that more formal integrated structures . . . might be less necessary. However, the pace of such regulatory changes is likely to be too slow to foster the type of systematic reorganization that appears to be called for now, as part of health care reform. Therefore, other, more complex proposals are under consideration.
 Bundled Payments   

 
Currently, physicians and hospitals that are financially independent of each other are paid separately. . . . Thus, there is no financial incentive for the physicians to be efficient . . . . To address this problem, some payers have tried to combine payments to physicians and hospitals in a model known as bundling, or episode- based payments.. . . . In the early 1990s, Medicare created the Medicare Participating Heart Bypass Center Demonstration, which bundled hospital and physician payments for cardiac bypass graft surgery. The payments covered readmissions within seventy-two hours postdischarge and related physician services for a ninety-day period. Although the demonstration was considered successful, it was not renewed because of opposition from some parts of the hospital industry. . . .   
 
In its June 2008 report, MedPAC [the Medicare Payment Advisory Commission], having studied the issue for more than a year, made [these] unanimous recommendations to Congress regarding bundling [which Congress included in the 2010 health reform law]: . . . .  Congress should require the Secretary to create a voluntary pilot program to test the feasibility of actual bundled payment for services around hospitalization episodes for select conditions. . . .  [T]he commissioners believed . . . that bundling could provide the incentive and opportunity for physicians to reduce the number of hospital visits without harming quality.  Second, they intended that a bundled payment pilot would remove legal barriers that currently keep hospitals from compensating physicians for using fewer resources during a hospital stay. Third, depending upon the structure of the bundled payment, physicians would be encouraged to focus on posthospital care and the prevention of [hospital] readmissions. . . . 

 
Whichever model proves to be the best, this type of incentive change is difficult. As noted by [MedPAC’s chairman], “[we are] under no illusion that the path of policy change outlined here is easy. . . . But a continuation of the status quo is unacceptable.”
 Accountable Care Organizations   

 
. . . In 2006 [Elliot Fisher] and colleagues [at Dartmouth] proposed a solution to [the] problem [of limited numbers of integrated hospital and physician organizations].
 Noticing that most Medicare beneficiaries received most of their care from a single primary care provider and the hospital(s) in which that provider most often practiced, the authors proposed that integrated delivery systems could be created quickly by having payers “assign” patients to hospitals and their extended medical staffs based upon such usage patterns. They called the resulting virtually integrated system an accountable care organization (ACO). . . . [T]his book will use the term accountable care organization in a general sense to refer to the broad concept of an entity that is clinically and fiscally accountable for the entire continuum of care that patients may need, . . .  

 
At the end of 2009 Congress seemed intent on creating robust pilot testing of ACOs and accompanying payment changes as part of [health care reform, which in fact it did in 2010]. . . . However Congress and the Secretary choose to support and implement ACOs in the future, physician-hospital integration will be required to make the model work. . . .  As noted by Crosson, “a successful movement to the availability of ACOs will require substantial changes in how physicians and hospitals relate to and seek to integrate with each other. Integration must occur at the operational, financial, and cultural levels, each of which faces a number of barriers.”
  

 
Whether . . . integration driven by a more widespread use of bundled payments, or the evolution of ACOs, becomes the predominant reform dynamic in the next five or so years, there is little question that change is coming. . . . There are really only two ways to reduce [costs], either through progressive fee-for-service payment reductions to physicians and hospitals or through reorganization of care delivery and changes to payment and incentives. It is likely that only the latter choice has a simultaneous chance to improve quality.  So the best hope is the most radical — to restructure and integrate. 
But are U.S. physicians and hospitals capable of proceeding successfully through such changes? . . . Some remember all too well the failed attempts to “integrate” in the mid-1990s to prepare for managed care prepayment, which never materialized. Many nascent organizations failed or disbanded as a consequence. Hard feelings and financial losses were the result. Currently, in many institutions, physicians and hospitals are at loggerheads over control issues or are in frank competition for patients needing complex, profitable procedures. A first step in breaking down this negative environment is to analyze what is wrong and how it could be different. . . . 
Notes:  Medical Care Delivery; Provider Payment and Regulation

1.  The Kitchen Sink.  The new reform law is primarily about insurance coverage, and much less about health care delivery.  It avoids mandating any major changes to the organization, regulation or payment of providers.  Instead, it gently eases toward possible changes by funding various studies and pilot programs that will generate future recommendations.  This is one reason it was supported, or not strongly opposed, by major provider organizations. 

Nevertheless, the monumental bill is peppered with countless provisions affecting the organization and delivery of care.  For instance (in no particular order): 

· Alternative providers.  In a sweeping move, the reform law (sec. 2706) flatly prohibits health plans (including self-insured employers) from “discriminating” against any category of licensed health care provider.  Thus, insurers no longer may flatly exclude alternative providers, and it is debatable whether or to what extent they can set special conditions on payment for their services.  

· Generic biologics.  The law (sec. 7002) creates an expedited pathway for FDA approval of “biosimilar” versions of biological products, also called “biologics.”  These are products such as vaccines, blood products, or those containing viruses or microorganisms that cannot easily be duplicated precisely.  This expedited pathway previously was available only for non-biologic generic drugs.

· Charitable tax exemption.  The reform law (sec. 9007) imposes new requirements for hospitals to maintain tax exemption. Starting in 2012, charitable hospitals must: 1) have clear written financial assistance policies that are widely publicized;  2) limit charges to patients eligible for financial assistance to no more than the lowest amounts that insurers pay; 3) avoid aggressive collection actions against patients who are eligible for and comply with the hospital’s financial assistance policy; 4) assess community health needs every three years and report annually how they address those needs and the reasons why any needs are not being addressed.  

· Fighting fraud.  It apparently is a law of nature that every major piece of health care legislation must increase the fight against health care fraud, and this one is certainly no exception.  See John K. Iglehart, The ACA’s New Weapons against Health Care Fraud, New Eng. J. Med., June 30th, 2010, http://healthcarereform.nejm.org/?p=3671
. With regard to the anti-kickback (referral fee) statute, the reform law (sec. 6402) states that “a person need not have actual knowledge of [this prohibition] or specific intent to commit a violation.”
2.  Innovation Without End.  The new Center for Innovation in CMS and the Independent Payment Advisory Board (IPAB) are expected to lead the way in developing, testing and disseminating new forms of provider payment that reward higher quality and lower costs.  Both are focused on Medicare and Medicaid, but private insurers are expected to adopt the more successful approaches, and the structures that form for purposes of public insurance can also be used for private insurance. See generally Symposium, 29 Health Aff. 1284 (2010); Stuart Gutterman, et al., Innovation in Medicare and Medicaid Will be Central to Health Reform’s Success, 29 Health Aff. 1188 (2010); and the Crosson & Tollen book.  

3.  ACOs: Here We Go Again.  While accountable care organizations (ACOs) appear destined to assume at least some prominence in the every-changing institutional landscape, at this point they are still just a concept and not an actual organizational structure.  It is expected that ACOs will take multiple forms, similar to previous managed care organizations and alternative delivery structures reviewed in the casebook.  Many of these existing templates are being dusted off and buffed up to respond to the new buzz. “The problem with this movie is that we’ve actually seen it before, and it was a colossal and expensive failure.”  Jeff Goldsmith, The Accountable Care Organization: Not Ready For Prime Time, http://healthaffairs.org/blog/2009/08/17/.   

One important difference this time around is that ACOs are being conceived of in a “virtual” as well as “actual” form.  A virtual form allows various unaffiliated providers to be held jointly accountable for a group of patients without their forming an actual corporate entity.  Providers are linked based on naturally existing referral patterns among primary care physicians, specialists and area hospitals, and they receive incentive payments based on their collective performance.  The structure is invisible to patients, who may still go to any doctor or hospital they want.

Although the literature allows for virtual ACOs, the initial pilot demonstration program authorized by the reform law (sec. 3022) requires that a legal entity exist that agrees to receive and distribute the incentive payments.  Called the “shared savings program,” this will continue to pay providers separately on a fee-for-service rather than bundled basis, but will award a collective bonus based on whether and how well a group of providers meets targets for cost savings without sacrificing measurable quality.  The organization is responsible for patients who choose one of its primary care physicians, but they remain free to seek care wherever they want. The member providers decide how to share the bonus amongst themselves.

Under this initial incarnation of ACOs, Medicare will continue to pay providers separately on a fee-for-service rather than a bundled basis, but will allow ACOs to keep at least half of cost savings beyond benchmark targets, as long as they meet specific quality measures.  Initial reactions to the rules have been subdued to negative, claiming that the potential rewards may not outweigh the business costs.  Nevertheless, Medicare ACO formation might be legally advantageous because of the safe harbors that are conferred for antitrust, tax exemption, and referral fee laws.  See generally http://www.healthcare.gov/news/factsheets/2011/10/accountable-care10202011a.html 
Various legal and practical issues raised by ACOs are discussed in Bruce Fried, et al., Accountable Care Organizations: Navigating the Legal Landscape, 4 J. Health & Life Sci. L. 88 (2010); Bill Asyltene, et al., Accountable Care Organizations: Physician/Hospital Integration, 21(6) Health Lawyer 1 (Aug 2009); Douglas A. Hastings, Constructing Accountable Care Organizations: Some Practical Observations at the Nexus of Policy, Business, and Law, 19 BNA Health L. Rep. 883 (2010); Robert Leibenluft & William Sage, Overcoming Barriers to Improved Collaboration and Alignment: Legal and Regulatory Issues, in Crosson & Tollen, Partners in Health supra (2010); Anne Claiborne et al., Legal Impediments to Implementing Value-Based Purchasing in Healthcare, 35 Am. J.L. & Med. 442 (2009).

4. Medical Homes: Wouldn’t that be Nice.  Short of full-scale integration across the spectrum of care, “medical homes” provide better integration of primary care and other out-patient services, especially for people with chronic illness. Medical homes are primary care physicians or clinics that provide a fuller spectrum of services, including a comprehensive medical record and coordinated referrals to necessary specialists.  From one vantage, these are kinder and gentler versions of the primary care “gatekeepers” much reviled under the first generation of managed care.  It is not clear, however, whether they have potential to save money since, at least initially, medical homes require more payment than ordinary primary care, in order to support their broader range of supporting services.  As with other practice innovations, the health care reform law calls for medical homes to be studied and encouraged, but it fails to set a firm course.  See generally Symposium, 25(6) J. Gen. Intern. Med. 584 (June 2010); Symposium, 27 Health Aff. 1218 (2008); Symposium, 67(4) Medical Care Res. & Rev. (Aug. 2010).

5.  Calling All Lawyers.   These various trends cause many observers to predict an upsurge in restructured relationships among doctors and hospital organizations.  As with first-generation managed care, lawyers will need to consider a wide variety of legal, regulatory and reimbursement issues.  Despite the reform law’s tentative support for various innovative structures for provider organization and payment, legal and policy ambivalence remains.  

For instance, at the same time policy analysts are calling for more hospital/physician integration, the reform law (sec. 6001, eff. 2011) eliminates the exception for physician ownership of hospitals that previously existed under the Stark law’s prohibition of self-referral.   This exception had allowed physicians to practice in hospitals where they held an equity interest.  (The new law grandfathers existing physician-owned hospitals, but only if they do not expand in size (with an exception for those that serve a large low-income population)).  Also, the reform law left in place other legal doctrine that complicate affiliations among providers, such as the corporate practice of medicine doctrine and restrictions on “gainsharing.”  Undoubtedly, then, there will be plenty of work ahead for health care lawyers to adapt organizational forms and contractual arrangements to the rapidly evolving environment.
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