policy and politics

The Legislative Process

Is Not Fit for the
Abortion Debate

by David Orentlicher

November 2010, anti-abortion bills

were common and aggressive dur-
ing the 2011 legislative sessions." State
general assemblies passed statutes that
include provisions to (a) block abor-
tions after twenty weeks of gestation,
(b) require doctors to tell pregnant
women that fetuses feel pain at or be-
fore twenty weeks of gestation, (c) pre-
vent state or federal health care dollars
from reaching clinics and physician
groups that provide abortions as part
of their services,” and (d) require doc-
tors to describe the ultrasound images
of the fetus and offer women the option
to view the ultrasound and listen to the
fetal heartbeat before an abortion.?

These statutes are troubling for a
number of reasons. Many of their pro-
visions violate constitutional principles
enunciated by the Supreme Court in
Roe v. Wade and Planned Parenthood
of Southeastern Pennsylvania v. Casey.*
For example, the Court has held that
states must leave the determination of
fetal viability to the medical judgment
of physicians rather than defining vi-
ability at a specific point in pregnancy
(like twenty weeks of gestation).” The
Court also has insisted that when states
mandate disclosures to patients, they
may not prescribe information that is
nontruthful or misleading.® The state-
ments about fetal pain misrepresent
medical understanding.” As for federal
health care funding, states may choose
how to allocate their own dollars,
but their efforts to interfere with the

In the wake of Republican gains in
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implementation of federal spending de-
cisions may run afoul of the supremacy
clause principle that federal law takes
priority over state law.®

The state statutes also reveal flaws
in the argument that divisive moral is-
sues like abortion should be resolved
through the political process rather
than by courts. Some people, including
Supreme Court Justice Antonin Scalia,
make this argument on the grounds
that our democratic system is premised
on majority rule and that elected repre-
sentatives are more likely than unelect-
ed judges to reflect public sentiment.’
To be sure, majorities cannot override
constitutional principles, but champi-
ons of the political process believe that
the text of the Constitution provides
lictle support for fundamental rights
like abortion and that judges who find
such rights are relying more on their
own preferences than the intentions of
the constitutional framers. Justice Ruth
Bader Ginsburg and others have argued
that deciding public policy through
judicial fiat short-circuits a delibera-
tive political process that can allow for
a public consensus to evolve over time
and through a laboratory of state exper-
imentation in which different states try
different approaches.'

But arguments in favor of the politi-
cal process neglect the fact that many
elected officials are not interested in
finding common ground on divisive
social issues like abortion. Indeed,
candidates and public officials often
prefer to exploit such controversies for

electoral gain. By running on “wedge”
issues, candidates can attract voters
who ordinarily would identify with
the opposition."" From the late 1960s
to the mid-1980s, pro-life individuals
were more likely to vote Democratic
and pro-choice individuals more likely
to vote Republican in presidential elec-
tions."” By adopting strong antiabor-
tion positions, Republican candidates
have been able to attract voters who
previously aligned themselves with the
Democratic Party."?

When a political party has found a
potent wedge issue, it may conclude
that it has more to gain on election
day by perpetuating the conflict than
by resolving the issue.'® As a result,
policies that could reduce the demand
for abortion may fail to gain support.
Republicans often oppose funding for
contraceptive education or products,
and a bill to cut off funding for all of
Planned Parenthood’s family plan-
ning and reproductive health services
was passed in Indiana this year."” If it
survives legal challenge, the legislation
may have profound implications for
unwanted pregnancies. The law may
block not only any state funding but
also millions of dollars in annual fed-
eral funding. Even though Planned
Parenthood in the state spends only six
percent of its budget on abortions, and
all of the abortion dollars come from
private donors, the Indiana statute was
justified as a way to prevent any indirect
subsidies for abortion services. Howev-
er, the reduction in funding for family
planning may deny many women the
education and contraception that could
prevent an unwanted pregnancy. Ironi-
cally, demand for abortion could in-
crease as a result.’® And the reduction
in funding for reproductive health ser-
vices means that fewer indigent people
will be screened for cancer and sexually
transmitted diseases.

This is not to say that elected offi-
cials and candidates are driven solely by
political considerations when deciding
how to vote on abortion-related pro-
posals. Many officials and candidates
vote on the basis of sincerely held mor-
al views. Nevertheless, it is fair to say
that other officials and candidates are
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driven primarily by political consider-
ations when shaping their views. Politi-
cians often stake out their positions as
a means to electoral victory rather than
as ends to be pursued for their intrinsic
value.

This is also not to say that perpetu-
ating social conflict is a strategy unique
to one side of the political divide. Re-
publicans may be eager to exploit abor-
tion for electoral gain. Democrats, on
the other hand, often respond to Re-
publican proposals for reform of Social
Security or other entitlement programs
by trying to demonize the ideas.
When House Republicans suggested a
voucher plan for Medicare earlier this
year, Democrats might have praised
the plan for its reliance on the same
kind of health insurance exchanges in
the Patient Protection and Affordable
Care Act. Democrats also might have
discussed whether a different kind of
voucher could preserve Medicare as an
entitlement and also harness market
forces to promote greater efficiencies in
health care.'” Instead, they chose to ex-
ploit the Republican proposal as a way
to worry Americans about the security
of their Medicare benefits.'®

If abortion serves an important role
as a wedge issue that politicians do
not want to resolve, then we have a re-
sponse to a commonly held view about
the politics of abortion. It is often
thought that abortion remains a domi-
nant political issue because it involves
a clash between two ultimately irrecon-
cilable positions—either the rights of
the unborn must trump the rights of
pregnant women, or the rights of preg-
nant women must trump the rights of
the unborn. But as Mary Ann Glendon
has observed, political leaders in other
countries fashioned compromise posi-
tions that have brought a much greater
stability to abortion law.” In France,
for example, the public was once as bit-
terly divided over abortion policy as in
the United States. In response, the gov-
ernment developed a workable body
of law that subjects abortion to greater
regulation than is permitted under Roe
and Cuasey, but that also provides great-
er financial assistance for birth con-
trol, abortion, and child care.” In the
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United States, abortion remains a po-
litical flashpoint because many elected
officials prefer it to be so.
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